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1. SUMMARY OF DECISION- In 2009 Omni borrowed $1.3 million from FNBA. Part of

the collateral under the 2009 Security Agreement was “Deposit Accounts.” The 2009 Security
Agreement also contained future advances and cross-collateralization clauses. Omni paid off the
2009 loan in 2011.

In 2013, Omni borrowed $2.6 million for equipment for a new grocery store in Bethel,
Alaska. The collateral did not explicitly include “Deposit Accounts.” The 2013 Security
Agreement contained an integration clause saying the 2013 loan documents were the “entire
agreement” between FNBA and Omni, and did not explicitly mention the 2009 Security
Agreement.

When Omni got into financial trouble in 2015, FNBA swept Omni’s FNBA checking
account, seizing $1.3 million. FNBA claims it had lien rights in the checking account stemming
from its lien rights on “Deposit Accounts” in the 2009 Security Agreement.

Omni filed a chapter 7 bankruptcy. The trustee filed this adversary proceeding. Cross-
motions for summary judgment were filed. The trustee argues that the integration clause in the
2013 Security Agreement trumps FNBA’s future advances claim of lien arising from the 2009
Security Agreement. The trustee’s second point is that the 2009 Security Agreement, by virtue of
a Survival clause, terminated when was paid off in 2011. FNBA disputes these conclusions.

I hold for FNBA that while the 2013 Security Agreement integration clause provides that it
was the “entire agreement” involving the 2013 loan, the definitions of “Related Documents” and
“Indebtedness,” though somewhat circular, are sufficiently clear for the court to find the 2009
Security Agreement is implicitly part of the “entire agreement.”

Additionally, the Survival clause in the 2009 Security Agreement does not direct that the

security interest in Deposit Accounts expired when the 2009 loan was paid because the 2009

'AS 45.29.102(a)(36) states in Article 9 of the Alaska Uniform Commercial Code that “ ‘deposit account’
means a demand, time, savings, passbook, or similar account maintained with a bank except that the term does
not include investment property or accounts evidenced by an instrument” . . .
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Security Agreement has a future advances clause that is inconsistent with termination even
though the 2009 Security Agreement secured no existing debt from time to time.

Since the FNBA sweep was supported by its deposit account lien rights, the trustee cannot
avoid it under 11 USC §547(b).

2. FACTUAL BACKGROUND-

2.1. The Essential Facts- The facts are uncontested. A fuller discussion of them is set out
in the parties’ summary judgment briefs. These briefs include a number of exhibits (including
commercial security agreements, financing statements, extension agreements, etc.) and give more
context to the story.”

To focus on the essential facts and exhibits used in deciding this dispute, however, the
court will concentrate on the two commercial security agreements between Omni and FNBA, one
in 2009 and the other in 2013. These will be the two exhibits attached to the memorandum
decision. These exhibits, with the highlighting, are copied from the trustee’s opening summary
judgment brief at ECF No. 12. Exhibit A is a copy of the 2009 Security Agreement. Exhibit Fisa
copy of the 2013 Security Agreement.

Both documents have been described to me as being a product of the Laser Pro document
system. These forms, or at least some of the key terms, were also used in some of the cases cited
by the parties.’ The parties did not describe the construct of the forms in detail - for example,

what is fixed “boilerplate” and what is customizable to suit the situation.

2 Trustee’s Motion for Summary Judgment. ECF No. 12, pages 5-8, including fourteen exhibits; FNBA’s
Briefin Opposition to Trustee’s Motion for Summary Judgment and FNBA's Motion for Summary Judgment and
Briefin Support. ECF 13, pages 2-5.

’See the trustee’s opening brief, ECF No. 12, page 12 and the trustee’s reply, ECF 14, page 11, fn9.

MEMORANDUM DECISION REGARDING
CROSS-MOTIONS FOR SUMMARY JUDGMENT Page 3 of 19




© 00 N O g b~ W N P

N NN NN NNNDNR R R B B R R R B
o N o o0 A W N P O O 0 N O 0o M W N, O

Case 15-90018 Doc 21 Filed 05/31/16 Entered 05/31/16 15:53:12 Desc Main
Document  Page 4 of 19

Some of the facts discussed by the trustee® relate to the setoff recovery argument the
trustee makes. That is, if FNBA did not have a lien in Deposit Accounts then its setoff rights are
restricted by 11 USC § 553(b) and it must return $1,256,504.49 to the trustee. The parties agree
that if FNBA had a lien on Deposit Accounts for the 2013 loan by virtue of the future advances
clause for the 2009 loan FNBA wins and keeps the money it swept from Omni’s bank account. If
it does not have such a lien, the trustee prevails under §§ 547(b) and 553(b). So, I will not review
the setoff argument in detail.

2.2. A Little More Historical Context- Omni maintained a bank account at FNBA from at

least 2005 to the petition date in 2015. This dispute involves two commercial loans FNBA made
to Omni, one in 2009 and the second in 2013.

These loans involved commercial security agreements, financing statements, promissory
notes, modification of the 2013 loan payment terms, etc. None of these effect the outcome except
the two security agreements.

In 2015, when only the 2013 loan was outstanding, FNBA learned Omni might be going
out of business. So, it swept the balances from Omni’s checking account between March 11, 2015
and March 17, 2015 to the tune of $1,329,096.51. While both parties acknowledge that FNBA has
setoff rights under the terms of the 2013 Security Agreement, FNBA also claims it has lien rights
pursuant to the future advances clause of the 2009 Security Agreement, notwithstanding the fact
that the 2009 loan had been paid off. These liens rights, if they exist, would protect FNBA from a
preference avoidance under 11 USC §547(b).

The trustee counters that the integration clause in the 2013 Security Agreement does not

mention Deposit Accounts or the 2009 Security Agreement as being part of the collateral and

“The trustee’s opening summary judgment brief. ECF No. 12, pages 22-24 and related exhibits.
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2013 loan agreement, and to the contrary it says that the 2013 loan is only based on the
documents specifically identified in the 2013 Security Agreement. At oral argument FNBA
conceded that there is no specific mention of the 2009 Security Agreement in the papers involved
in the 2013 loan. But it argues that the policy of the Uniform Commercial Code is to favor future
advance clauses, as recognized in several Alaska bankruptcy court decisions, which establish that
this court should treat Deposit Accounts as collateral for the 2013 loan.

As previously indicated, both parties acknowledge the setoff rights of FNBA, but do not
contest that if FNBA does not have lien rights, the trustee is entitled to recover $1,256,504.49
pursuant to 11 USC §553(b). If it does have lien rights, however, the foreclosure or sweep of the
deposit account in 2015 was not a preference under 11 USC §547(b).

2.3. The 2009 Loan- The 2009 loan was for $1,277,883.21 on about September 2, 2009.
Part of the collateral was “Deposit Accounts.” This loan was paid off in full in 2011.

The 2009 Security Agreement contained a “Future Advances” clause as well as a “Survival”
or termination clause and other terms reproduced verbatim in Section 2.5.1 of this memorandum.

2.4. The 2013 Loan- Omni decided to open a grocery and retail store in Bethel, Alaska.’
To finance an extensive list of equipment, furnishing and fixtures, it borrowed $2,575,520 on
about August 13, 2013. These items and others were listed as the collateral, but Deposit Accounts
were not specifically mentioned.

The 2013 Security Agreement has an integration clause, called the Amendment clause,

identifying all the papers and agreements that were the basis of the 2013 loan, with no explicit

>“Bethel (Mamterilleq in Central Alaskan Yup'ik) is a city located near the west coast of the U.S. state
of Alaska, approximately 400 miles (640 km) west of Anchorage. Accessible only by air and river, Bethel is the
main port on the Kuskokwim River and is an administrative and transportation hub for the 56 villages in the
Yukon-Kuskokwim Delta.” Wikipedia for “Bethel, Alaska” as it appeared on 05/22/16 at
https://en.wikipedia.org/wiki/Bethel, Alaska.
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mention of the 2009 Security Agreement and its future advances clause or Deposit Accounts
collateral.

The pertinent contract provisions are reproduced verbatim in Section 2.5.2 of this
memorandum.

2.5. The Important Contractual Clauses- The parties have identified the 2009 and 2013

Security Agreements as the keystones in determining whether the trustee or FNBA prevails.

», «

The trustee has selected the key contract terms to focus upon: “Agreement”; “Future Advances”;
“Cross-collateralization”; “Survival of Representations and Warranties; Perfection of Security
Interests”; “Amendments” (the integration clause); “Related Documents”; “Right of Setoff; and,
Indebtedness.” Though the wording of these terms is identical in both agreements I will repeat

them for each agreement for ease of use and clarity.

2.5.1. Terms from the 2009 Security Agreement- FNBA principally relies on the Future

Advances and Cross-collateralization clauses in the 2009 Security Agreement to establish that
Deposit Accounts are collateral for the 2013 loan. Again, if FNBA has a “lien” on the accounts it
swept then the trustee cannot avoid the $1.3 million it foreclosed on when it swept funds from
Omni’s deposit account. The 2009 Future Advances clause’ and the Cross-Collateralization clause®
provide:

FUTURE ADVANCES. In addition to the Note, this Agreement secures all future

advances made by lender to Grantor regardless of whether the advances are made a)

pursuant to a commitment or b) for the same purposes.

CROSS-COLLATERALIZATION. In addition to the Note, this Agreement secures
all obligations, debts and liabilities, plus interest thereon, of Grantor to Lender, or

*Trustee’s motion for summary judgment. ECF No. 12, pages 9-16.
"Exhibit A, page 1.

SExhibit A, page 1.
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any one or more of them, as well as all claims by Lender against Grantor or anyone
or more of them, whether now existing or hereafter arising, whether related or
unrelated to the purpose of the Note, whether voluntary or otherwise, whether due
or not due, direct or indirect, determined or undetermined, absolute or contingent,
liquidated or unliquidated, whether Grantor may be liable individually or jointly
with others, whether obligated as guarantor, surety, accommodation party or
otherwise, and whether recovery upon such amounts may be or hereafter may
become barred by any statute of limitations, and whether the obligation to repay
such amounts may be or hereafter may become otherwise unenforceable.

The trustee counters that the 2009 Security Agreement was terminated when the 2009
loan was paid off in 2011 by virtue of the Survival of Representations and Warranties clause’ :

Survival of Representations and Warranties. All representations, warranties,
and agreements made by Grantor in this Agreement shall survive the
execution and delivery of this Agreement, shall be continuing in nature, and

shall remain in full force and effect until such time as Grantor’s
Indebtedness shall be paid in full.

FNBA argues to the contrary that the 2009 Security Agreement with Deposit Accounts as
collateral was not terminated by the Survival clause because the “Indebtedness™ includes future
advances (such as the 2013 loan):

Indebtedness. The word "Indebtedness" means the indebtedness evidenced by the
Note or Related Documents, including all principal and interest together with all
other indebtedness and costs and expenses for which Grantor is responsible under
this Agreement or under any of the Related Documents. Specifically, without
limitation, Indebtedness includes the future advances set forth in the Future
Advances provision, together with all interest thereon and all amounts that may be
indirectly secured by the Cross-Collateralization provision of this Agreement.

In addition, FNBA says the “Perfection of Security Interest™' clause belies the argument

that the 2009 agreement was terminated by the 2011 payoff of the 2009 loan. This clause says

’Exhibit A, page 4.
"Exhibit A, page 4.

"Exhibit A, page 1.
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despite any prior payoff (e.g., of the 2009 loan), the duty to assist where necessary in perfection of
subsequent loans (e.g., the 2013 loan) continues for the Grantor (Omni):

GRANTOR'S REPRESENTATIONS AND WARRANTIES WITH RESPECT TO

THE COLLATERAL With respect to the Collateral, Grantor represents and

promises the Lender that:
Perfection of Security Interest. Grantor agrees to take whatever
actions are requested by Lender to perfect and continue Lender's
security interest in the Collateral. Upon request of Lender, Grantor
will deliver to Lender any and all of the documents evidencing or
constituting the Collateral, and Grantor will note Lender's interest
upon any and all chattel paper and instruments if not delivered to
Lender for possession by Lender. This is a continuing Security
Agreement and will continue in effect even though all or any part
of the Indebtedness is paid in full and even though for a period of
time Grantor may not be indebted to Lender.

The trustee argues that survival and perfection clauses, though seemingly inconsistent can
be harmonized.” And, if the court finds them inconsistent, it should tag FNBA as drafter with the
fault and adopt the trustee’s position that the survival clause controls.

2.5.2. Terms from the 2013 Security Agreement- The trustee focuses on various terms of

the 2013 Security Agreement to support her argument that the Amendments clause (that is, the
integration clause) excludes inclusion of the 2009 Future Advances clause (which includes Deposit
Accounts as collateral).
The Amendments clause® reads:
Amendments. This Agreement, together with any Related Documents, constitutes
the entire understanding and agreement of the parties as to the matters set forth in
this Agreement. No alteration or amendment to this Agreement shall be effective

unless given in writing and signed by the party or parties sought to be charged or
bound by the alteration or amendment.

PTrustee’s reply brief. ECF No. 14, pages 9-14.

PExhibit F, page 3 at the bottom under Miscellaneous Provisions.
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Fleshing out the other important terms to understanding the trustee’s integrated contract
argument are:

Agreement.” The word “Agreement” means this Commercial Security
Agreement as this Commercial Security Agreement may be amended from
time to time, together with all exhibits and schedules attached to this
Commercial Security Agreement from time to time.

Related Documents.” The words “Related Documents” mean all promissory
notes, credit agreements, loan agreements, environmental agreements,
guaranties, security agreements, mortgages, deeds of trust, security deeds,
collateral mortgages, and all other instruments, agreements and documents,
whether now or hereafter existing, executed in connection with the
Indebtedness.

Indebtedness.® The word "Indebtedness" means the indebtedness evidenced by the
Note or Related Documents, including all principal and interest together with all
other indebtedness and costs and expenses for which Grantor is responsible under
this Agreement or under any of the Related Documents. Specifically, without
limitation, Indebtedness includes the future advances set forth in the Future
Advances provision, together with all interest thereon and all amounts that may be
indirectly secured by the Cross-Collateralization provision of this Agreement.

CROSS-COLLATERALIZATION." In addition to the Note, this Agreement
secures all obligations, debts and liabilities, plus interest thereon, of Grantor
to Lender, or any one or more of them, as well as all claims by Lender
against Grantor or anyone or more of them, whether now existing or
hereafter arising, whether related or unrelated to the purpose of the Note,
whether voluntary or otherwise, whether due or not due, direct or indirect,
determined or undetermined, absolute or contingent, liquidated or
unliquidated, whether Grantor may be liable individually or jointly with
others, whether obligated as guarantor, surety, accommodation party or
otherwise, and whether recovery upon such amounts may be or hereafter
may become barred by any statute of limitations, and whether the obligation
to repay such amounts may be or hereafter may become otherwise
unenforceable.

“Exhibit F, page 4 under Definitions.
PExhibit F, page 4 at the bottom under Definitions.
"*Exhibit F, page 4 at the bottom under Definitions.

"Exhibit F, page 1.
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Finally, the trustee notes the Right of Setoff clause as a predicate to her argument that that
right is prescribed by the restrictions on FNBA imposed by 11 USC §553(b):

Right of Setoff.”® To the extent permitted by applicable law, Lender reserves a
right of setoff in all Grantor’s accounts with Lender (whether checking,
savings, or some other account). This includes all accounts Grantor holds
jointly with someone else and all accounts Grantor may open in the future.
However, this does not include any IRA or Keogh accounts, or any trust
accounts for which setoff would be prohibited by law. Grantor authorizes
Lender, to the extent permitted by applicable law, to charge or setoff all
sums owing on the indebtedness against any and all such accounts.

3. LEGAL ANALYSIS-

3.1. Summary Judgment Standards- Both sides agree that there are no material factual

disputes and ask that the court enter a summary judgment in its favor pursuant to Rule 56(a) as a
matter of law:"

(a) Motion for Summary Judgment or Partial Summary Judgment. A party may
move for summary judgment, identifying each claim or defense — or the part of
each claim or defense — on which summary judgment is sought. The court shall
grant summary judgment if the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of law. The
court should state on the record the reasons for granting or denying the motion.

3.2. Summary of Arguments- The trustee has two main arguments: (a) the 2013 Security

Agreement has an integration clause and the agreement makes no mention that the Future
Advances clause of the 2009 Security Agreement (with its Deposit Accounts collateral) is part of
the deal; and, (b) when the 2009 loan was paid off in 2011 the 2009 Security Agreement
terminated by virtue of the Survival clause in the 2009 Security Agreement.

FNBA argues that the Uniform Commercial Code now favors the use of future advances

clauses and the policy is that they should not be restricted by artificial tests seeking to establish

"®Exhibit F, page 1.

Rule 7056 of the Fed. R. Bankr.P. incorporates Rule 56 of the Fed. R. Civ. Proc.
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the “true intent” of the parties. So, FNBA contends, that there is no reason the 2009 Future

Advances clause cannot co-exist with the 2013 Security Agreement.”

3.3. Alaska Fur Gallery is Not Dispositive- FNBA says that the Omni case should be

resolved by following Judge MacDonald’s decision in Alaska Fur Gallery.” Judge MacDonald

held that a future advances clause in a 2002 UCC security agreement in which business personal
property was collateral was enforceable to cover subsequent loans (in 2003 and 2004) secured by
real estate. That is, business personal property, by virtue of the 2002 future advances clause in the
security agreement (the 2002 loan was paid off in 2004), also secured the 2003 and 2004 loans
secured by real estate.

The lender relied on AS 45.29.204(c) (2011) that permits security agreements to “provide
that collateral secures . . . future advances or other value, whether or not the advances or value
are given pursuant to a commitment.”” Alaska Fur Gallery urged the court to follow the
Lundgren case” which took a more restrictive approach and sought to determine the “true intent”

of the parties to the future advances clause rather than enforcing its literal interpretation.

“FNBA’s opening summary judgment brief. ECF No. 13, page 13-14.

2In re Alaska Fur Gallery, Inc., 457 B.R. 764 (Bankr. D. Alaska 2011).

2714 at 768.

BLundgren v. National Bank of Alaska, 756 P.2d 270 (Alaska 1987).
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Noting that Lundgren was twenty-four years old and perhaps out of date,* the court

instead adopted the more modern approach of present UCC Article 9. It cited this Official

Comment.5 to UCC § 9-204:

Future Advances; Obligations Secured. Under subsection (c) collateral may secure
future as well as past or present advances if the security agreement so provides. This
is in line with the policy of this Article toward security interests in after-acquired
property under subsection (a). Indeed, the parties are free to agree that a security
interest secures any obligation whatsoever. Determining the obligations secured by
collateral is solely a matter of construing the parties' agreement under applicable
law. This Article rejects the holdings of cases decided under former Article 9 that
applied other tests, such as whether a future advance or other subsequently
incurred obligation was of the same or a similar type or class as earlier advances and
obligations secured by the collateral.

But, the court in Alaska Fur Gallery never addressed the integration clause issue now

raised by the trustee. Where a new legal theory is offered, a case involving similar facts which

was decided on other grounds is not precedential.®

3.4. Deposit Accounts Under the UCC- AS 45.29.102(a)(36) states in Article 9 of the

Alaska Uniform Commercial Code that “ ‘deposit account’ means a demand, time, savings,

passbook, or similar account maintained with a bank except that the term does not include

1 disagree with the conclusion that the bankruptcy court can disregard the ruling in Lundgren. It is

N N N N N P
A W N B O ©©

an Alaska Supreme Court opinion that has never been overruled and which the bankruptcy court is bound to
follow. In re Kekauoha-Alisa, 674 F.3d 1083, 1087-88 (9™ Cir. 2012). In a later case involving a consumer loan,
Judge MacDonald provided what I consider to be a better reason — Lundgren applies only to real estate security
(generally, deeds of trust in Alaska) and explicitly said it does not apply to the UCC. In re Zaochney, 2011 WL
6148727 (Bankr. D. Alaska 2011) (“However, the court [in Lundgren] also indicated that UCC policy
considerations were not relevant to its determination of the impact of the dragnet clause in the deed of trust.”)

% Arizona Christian School Tuition Organization v. Winn, 131 S.Ct. 1436, 1448-49 (2011); District of
Columbia v. Gould, 852 A.2d 50, 56, fn6 (DC Ct. App. 2004); Lundgren, at 277, fn 9 (“Alaska Statebank v.
Kirschbaum, 662 P.2d 939 (Alaska 1983), is not dispositive. There the borrowers did not dispute that the
dragnet clause in each of two security agreements meant that the collateral securing that loan also secured the
other loan. See id. at 940-41 & nn. 4, 6.”).

N N N N
o N O O
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investment property or accounts evidenced by an instrument.” The Omni checking account
which FNBA swept in 2015 was a Deposit Account.

Liens on Deposit Accounts are perfected by “control.”

A UCC financing statement need
not be filed to perfect a security interest in a Deposit Account. The parties agree that if FNBA had
a security interest in the Deposit Account in 2015 by virtue on the 2009 dragnet clause, it also had
“control” and the right to sweep (as opposed to setoff) the account to cover its 2013 loan.

3.5. The Alaska Law Regarding Integrated Contracts- The law of the state of Alaska

governs the property rights of the trustee and FNBA. Asin Alaska Fur Gallery”:

« < >

Property interests are created and defined by state law.”” The issues raised here
involve interpretation of a security agreement executed between the parties and the
scope of a claimed security interest. The Alaska Uniform Commercial Code and
applicable state law regarding contract interpretation will govern their resolution.
[footnote omitted]

The goal in this case involves contract interpretation and enforcement of the reasonable
expectations of the parties. “The interpretation of words in a contract, where the extrinsic

evidence is undisputed, is generally a task for the trial court . . .”*

*°AS 45.29.304, Law governing perfection and priority of security interests in deposit accounts and AS
45.29.104()(1), Control of Deposit Accounts (“(a) A secured party has control of a deposit account if (1) the
secured party is the bank with which the deposit account is maintained; . . .”)

“In re Alaska Fur Gallery, 457 B.R. at 765, citing, Travelers Cas. & Sur. Co. of America v. Pac. Gas &
Elec. Co., 549 U.S. 443, 451, 127 S.Ct. 1199, 167 L.Ed.2d 178 (2007); quoting Butner v. United States, 440 U.S.
48, 55,99 S.Ct. 914, 59 L.Ed.2d 136 (1979).

BMunicipality of Anchorage v. Gentile, 922 P.2d 248, 256 (Alaska 1996) [citations omitted]; Still v.
Cunningham, 94 P.2d 1104, 1109-10 (Alaska 2004); Monzingo v. Alaska Air Group, 112 P.3d 655,
659 (Alaska 2005) [citing K&K Recycling, Inc. v. Alaska Gold Co., 80 P.3d 702, 711-12 (Alaska
2003)].
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The 2013 Security Agreement has an integration clause:

Amendments. This Agreement, together with any Related Documents, constitutes
the entire understanding and agreement of the parties as to the matters set forth in
this Agreement. No alteration or amendment to this Agreement shall be effective
unless given in writing and signed by the party or parties sought to be charged or
bound by the alteration or amendment.

If the court determines that the contract is integrated (a view which both parties espouse),

the parol evidence rule is implicated as explained in the Lower Kuskokwim School District

opinion®:

The parol evidence rule is a rule of substantive law which holds that an integrated
written contract may not be varied or contradicted by prior negotiations or
agreements. Before the parol evidence rule can be applied, three preliminary
determinations must be made: (1) whether the contract is integrated, (2) what the
contract means, and (3) whether the prior agreement conflicts with the integrated
agreement. Alaska Northern Dev., Inc. v. Alyeska Pipeline Serv. Co., 666 P.2d 33,
37-40 (Alaska 1983), cert. denied, 464 U.S. 1041, 104 S.Ct. 706, 79 L.Ed.2d 170
(1984). Extrinsic evidence may always be received on the question of meaning.
Alyeska Pipeline Serv. Co. v. O'Kelley, 645 P.2d 767, 771 n. 1 (Alaska 1982). Once
the meaning of the written contract is determined, however, the parol evidence
rule precludes the enforcement of prior inconsistent agreements. Alaska Northern,
666 P.2d at 37.

This is not to say that the parol evidence rule is easy to apply. There is an obvious
tension between using extrinsic evidence of a prior agreement for the purpose of
determining the meaning of an integrated contract, and barring the use of a prior
agreement to change an integrated contract once its meaning is determined. The
evidence which is consulted to determine meaning may be the same evidence
which is later excluded, or rendered irrelevant, by the parol evidence rule.
However, this apparent conflict is made manageable in most cases by various
practical rules. For example, while extrinsic evidence should be consulted in
determining the meaning of a written contract, nonetheless “after the transaction
has been shown in all its length and breadth, the words of an integrated agreement
remain the most important evidence of intention.” Restatement (Second) of
Contracts § 212 comment b. Further, questions of interpretation of the meaning of
written documents are treated as questions of law for the court except where they
are dependent for their resolution on conflicting extrinsic evidence. O'Kelley, 645

¥ Alaska Diversified Contractors, Inc. v. Lower Kuskokwim School Dist., 778 P.2d 581, 583-84 (Alaska
1989) (footnotes omitted).
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P.2d at 771 n. 2; Restatement (Second) of Contracts § 212, comments d, e. The
question of the meaning of a written contract, including a review of the extrinsic
evidence to determine whether any of the extrinsic evidence is conflicting, is a
preliminary question for the court. Where there is conflicting extrinsic evidence
the court, rather than the jury, must nonetheless decide the question of meaning
except where the written language, read in context, is reasonably susceptible to
both asserted meanings. Alaska Northern, 666 P.2d at 39.

Under the plain wording on the 2013 Amendments clause, it and any related paperwork
(such promissory notes, security agreements, etc. covered under the definition of Related
Documents, now or hereafter existing) “ constitutes the entire understanding and agreement of
the parties as to the matters set forth in this Agreement.” Indeed, FNBA argues that the 2009
Security Agreement is an integrated agreement (without citing the Amendments clause), and it
is hard to see that it could claim the 2013 Security Agreement is not.
FNBA argues:”
The earlier loan is paid in full, as anticipated by the parties, but the
language says the lien will remain in place to secure future loans. Why can’t the
language of the earlier loan continue to be effective by its terms, by the very
language of the agreement itself? Why would this Court ignore the language of this
contract when the UCC says a contract can do exactly what this one says? It is a
stand-alone contract separate and apart from the 2013 loan. And the 2013 Security
Agreement does not say prior agreements are cancelled or terminated. Here, FNBA
enforced the 2009 Security Agreement pursuant to its own independent terms,
exactly as anticipated by the contract itself and by the UCC.
This begs the question. The court is not ignoring the 2009 Security Agreement, but rather
deciding if it is one of the documents contemplated by the Amendment (integration) clause: “This

Agreement, together with any Related Documents, constitutes the entire understanding and

agreement of the parties as to the matters set forth in this Agreement.” The 2009 Security

FNBA’s motion for summary judgment. ECF 13, page 8.

*'FNBA’s motion for summary judgment. ECF 13, page 14.
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Agreement still exists. It was not terminated.” The question, however, is whether or not the
2009 Security Agreement was included it as part of their “entire agreement” with respect to the
2013 loan.

At oral argument, FNBA acknowledge the 2009 Security Agreement was not expressly
mentioned in the 2013 Security Agreement.

The answer lies in the somewhat circular definitions of “Related Documents” and
“Indebtedness” in the 2013 Security Agreement.” It becomes a chicken-and-egg question - does
the integration clause exclude the 2009 Security Agreement or not?. Despite this circularity, the
Related Documents definition in the 2013 Security Agreement is sufficiently clear to mean, in this
case [emphasis and bracket matter added]:

Related Documents. The words “Related Documents” mean all promissory
notes, credit agreements, loan agreements, environmental agreements, guaranties,
security agreements [such as the 2009 Security Agreement], mortgages, deeds of
trust, security deeds, collateral mortgages, and all other instruments, agreements
and documents, whether now or hereafter existing [such as the 2009 Security

Agreement], executed [by virtue of the Future Advances clause in the 2009
Security Agreement] in connection with the Indebtedness [such as the 2013 loan].

I conclude that the Amendment clause in the 2013 Security Agreement is an integration
clause. I further conclude that the 2009 Security Agreement with its Deposit Accounts collateral
is one of the Related Documents covered by the Indebtedness described in the 2013 Security

Agreement. The reference to the 2009 Security Agreement is not specific, and is in fact

32See, Section 3.7 of this memorandum.

% In State Bank of Toulon v. Covey (In re Duckworth), 776 F3d 453, 457 (7 Cir. 2014) notes the
essential circularity in the definitions of “Related Documents” and “Indebtedness” substantially similar to the
ones in the present adversary proceeding. Though these definition were not set out verbatim in the circuit
court opinion, they were in the bankruptcy court opinion, In re Duckworth, 2012 WL 986766 (Bankr. C.D. Il
2012). See, also, In re Margues, 2008 WL 4286998 (Bankr. E.D. Pa. 2008) at *7.

MEMORANDUM DECISION REGARDING
CROSS-MOTIONS FOR SUMMARY JUDGMENT Page 16 of 19




© 00 N O g b~ W N P

N NN NN NNNDNR R R B B R R R B
o N o o0 A W N P O O 0 N O 0o M W N, O

Case 15-90018 Doc 21 Filed 05/31/16 Entered 05/31/16 15:53:12 Desc Main
Document  Page 17 of 19

exceedingly obscure. But, in parsing the meaning of Related Documents, I conclude the 2009
Security Agreement is not excluded by the integration clause; it is in fact included.

The parties have cited less than a dozen cases which even discuss the defined terms. None
really address the issue of the integration clause, which is the key legal issue.* Nor have I found
any in my independent research.

3.6. The 2009 Security Agreement Was Not Terminated by the 2011 Payoff- The

trustee’s alternative argument is that the 2009 Security Agreement was terminated when the 2009
loan was paid off in 2011. The survival clause reads:

Survival of Representations and Warranties.” All representations, warranties,
and agreements made by Grantor in this Agreement shall survive the
execution and delivery of this Agreement, shall be continuing in nature, and

shall remain in full force and effect until such time as Grantor’s
Indebtedness shall be paid in full.

FNBA points out that Indebtedness includes Future Advances, so paying off the 2009 loan
did not pay off the Indebtedness:

Indebtedness.*® The word "Indebtedness" means the indebtedness evidenced by the
Note or Related Documents, including all principal and interest together with all
other indebtedness and costs and expenses for which Grantor is responsible under
this Agreement or under any of the Related Documents. Specifically, without
limitation, Indebtedness includes the future advances set forth in the Future
Advances provision, together with all interest thereon and all amounts that may be
indirectly secured by the Cross-Collateralization provision of this Agreement.

*In re Duckworth, 2013 WL 211231 (Bankr. C. D. I11. 2013); In re Dumulao, 2011 WL 4501402 (9th
Cir. BAP 2011); Pride Hyundai, Inc. v. Chrysler Fin. Co., L.L.C., 369 F.3d 603, 614-15 (1* Cir.2004); Matter of
Kazmierczak, 24 F.3d 1020, 1021 - 22 (7th Cir.1994); Metropolitan Life Ins. Co. v. American National Bank &
Trust Co,, 682 N.E. 2d 72 (Ill. App. Ct. 1997); Universal Guaranty Life Ins. Co v. Coughlin, 481 F.3d 458 (7th
Cir. 2007); In re Schmaling, 783 F.2d 680 (7th Cir. 1986).

®Exhibit A, page 4.

%Exhibit A, page 4 at the bottom under Definitions.
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Additionally, the trustee’s interpretation of the Survival clause is called into question by

the following perfection duty which is inconsistent with the trustee’s conclusion:

GRANTOR'S REPRESENTATIONS AND WARRANTIES WITH RESPECT TO

THE COLLATERAL With respect to the Collateral, Grantor represents and

promises the Lender that:
Perfection of Security Interest. Grantor agrees to take whatever
actions are requested by Lender to perfect and continue Lender's
security interest in the Collateral. Upon request of Lender, Grantor
will deliver to Lender any and all of the documents evidencing or
constituting the Collateral, and Grantor will note Lender's interest
upon any and all chattel paper and instruments if not delivered to
Lender for possession by Lender. This is a continuing Security
Agreement and will continue in effect even though all or any part
of the Indebtedness is paid in full and even though for a period of
time Grantor may not be indebted to Lender.

Although the trustee says FNBA’s interpretation will result in a never ending future

advances obligation,” FNBA’s literal reading of the Survival clause is correct. The payoff of the

2009 loan did not terminate the 2009 Security Agreement.*

3.7. Damages Under 11 USC § 553(b) Are Not Appropriate- The trustee concedes that if

FNBA has a collateral or lien interest in Deposit Accounts the trustee cannot avoid the $1.3

million bank account sweep.

4. CONCLUSION- At the conclusion of the oral argument on May 9, 2016, I announced

that I would hold that the integration clause in the 2013 Security Agreement excluded the 2009

Security Agreement. [ started to write a memorandum to that effect, but after endlessly reading

and rereading the Related Documents and Indebtedness clauses and trying to parse them to fit my

original conclusion I found that I was probably wrong. The memorandum would not “write.”

9-13.

¥Trustee’s summary judgment brief. ECF No. 12, pages 20-21. And, trustee’s reply brief. ECF 14, pages

*In re Alaska Fur Gallery, Inc., 457 B.R. 764, 774 (Bankr. D. Alaska 2011) (relying on the cross-

collateralization and future advances clauses in the commercial security agreement).
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The trustee presented a clever, well thought out argument, but one that the court cannot
adopt. And, the inclusion of the 2009 Security Agreement as one of the Related Documents in the
2013 Security Agreement is subtle, if not obscure. But, in the end, that is what I think the

contract says. A separate order will be entered.

DATED: May 31, 2016

/s/ Herb Ross
HERB ROSS
U.S. Bankruptcy Judge

Serve:

Cabot Christianson, Esq., for

Dennis Fenerty, Esq., for A

Cheryl Rapp, Adv. Proc. Mgr.

United States Trustee D7738
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Grantor; OMNI ENTERPRISES, INC, Lender: First National Bank Alaska
PO BOX 1039 Corporate Headquarters

WHITE SALMON, WA 98672 ) 101 West 36th Avenue, Suite 333
4 P.0. Box 100720
Anchorage, AK 99510

THIS COMMERCIAL SECURITY AGREEMENT dated September 2, 2009, Is made and executed between OMNI ENTERPRISES, INC. ("Grantor”)
and First National Bank Alaska ("Lender™},

GRANT OF SECURITY INTEREST. For valuable consideration, Grantor grants to Lender a security interest in the qu!ateral to secure the
Indebtedness and agrees that Lender shall have the rights stated in this Agreement with respect to the Collateral, in addition to all other rights
which Lender may have by law,

COLLATERAL DESCRIPTION. The word “Collateral” as used in this Agreement means the following described property, whather now owned: or
hereafter acquired, whether now existing or hereafter arising, and wherever located, in which Grantor is giving to Lender a security interest for
the payment of the Indebiedness and performance of all other obligations under the Note and this Agreement:

Purchase Money Security Interest in all Inventory, Chattel Paper, Accounts, Equipment, General Intangibles and Deposit Accounts

In addition, the word “Collateral” aiso includes all the follo'wlng, whether now owned or hereafter acquired, whether now existing or hereaftes
arising, and wherever located: °

(Al All accessions, attachments, accessories, tools, parts, supplies, replacements of and additions to any of the collateral described herein,
whether added now or later.

(B) All products and produce of any of the property described in this Collateral section,

(C) AU accounts, general intangibles, instruments, rents, monies, payments, and all other rights, arising out of a sale, lease, consignment
or other disposition of any of the property described in this Collateral section.

(D} All proceeds (including insurance proceeds) from the sale, dastruction, oss, or other disposition of any of the property descrived in this
Collateral section, and sums due from a third party who has damaged or destroyed the Collateral or from that party's insurer, whether due
to judgment, settlement or other process,

{E) All records and data relating to any of the property described in this Collateral section, whether in the form of a writing, phatograph,
microfilm, microfichs, or electronic media, together with all of. Grantor's right, title, and interest in and 10 all computer software required to
vtilize, create, maintain, and process any such records or data on electronic media,

W

CROSS-COLLATERALIZATION. In .addition 1o the Note, this Agreement secures all Obligations, debts and lisbilities, plus Interest thereon, of
Grantor to Lender, or any one or more of them, as well as all claims by Lender against Grantor or any one oc more of them, whether now
existing or hereafter arising, whether related or unrelated to the purpose of the Note, whether voluntary or otherwise, whether due or not due, g
direct or indirect, determined or undetermined, absolute or contingent, fiquidated or unliquidated, whether Grantor may be liable individually or
jointly with others, whether obligated as guarantor, surety, accommadation party or otherwise, and whether recovery upon such amounts may

be or hereafter may become barred by any statute of limitations, and whether the obligation to repay such amounts may be or hereafter may-
become otherwise unenforceable.

FUTURE ADVANCES. In addition to the Note, this Agreement secures all future advances made by Lender to Grantor regardiess of whether the
advances are made a) pursuant to a commitment or b} for the same purposes.

RIGHT OF SETOFF. To the extent permitted by applicable law, Lender reserves a right of setoff in all Grantor's accounts with Lender (whether
checking, savings, or some other account). This includes all accounts Grantor holds jointly with someone else and all accounts Grantor may
open in the future. However, this does not include any IRA or Keogh accounts, or any trust accounts for which setoff would be prohibited by
law. Grantor authorizes Lender, to the extant permitted by applicable law, to charge or setoff all sums owing on the Indebtedness against any
and all such accounts.

GRANTOR’S REPRESENTATIONS AND WARRANTIES WITH RESPECT TO THE COLLATERAL. With respact 16 the Collateral, Grantor represents
and profises to Lender that:

Pertection of Security Interest. Grantor agrees to take: whatever actions are requested by Lender to perfect and continue Lender's security
interest in the Collateral. Upon request of Lender, Grantor will daliver to Lender any and ali of the documents evidencing or constituting the
Collateral, and Grantor will note Lender's interest upon any and all chattel paper and instruments if not delivered to Lender foi possession
by Lender. This is a continuing Security Agreement and will continue in effect even though all or any part of the Indebtedness is paid in full
and even though for a period of time Grantor may not be indebted to Lender.

Notices to Lender. Grantor will promptly notify Lander in writing at Lender's address shown above (or such othér addresses as Lender may
designate from time 1o time) prior to any (1) change in Grantor's name; (2) change in Grantor's assumed business name(s); (3) change
in the management of the Corporation Grantor; (4) change in the authorized signer(s); {5} change in Grantor's principal office address;
(6) change in Grantor's state of organization; (7) conversion of Grantor 1o a new or different type of business entity; or (8) change in
any other aspect of Grantor that directly or indirectly relates to any agreements between Grantor and Lender. No change in Grantor's name
or state of organization will take effect until after Lender has received notice.

No Violation. The execution and delivery of this Agreement will not violate any law or agreement governing Grantor or to which Grantor is
a party, and its certificate or articles of incorporation and bylaws do not prohibit any term or condition of this Agreement,

Enforceability of Collateral. To the extent the Collateral consists of accounts, chattel paper, or general intangibles, as defined by the
Uniform Commercial Code, the Collateral is enforceable in accordance with its terms, is genuine, and fully complies with all applicable faws
and regulations concerning form, content and manner of preparation and execution, and all persons appearing to be obligated on the
Collateral have authority and capacity to contract and are in fact obligated as they sppéar to be on the Collateral. At the time any account
becomes subject to a security interest in favor of Lender, the account shall be a good and valid account representing an undisputed, bona
fide indebtedness incurred by the account debtor, for merchandise held subject to delivery instructions or previously shipped or delivered
pursuant 1o a contract of sale, or for services previously performed by Grantor with or for the account debtor. So long as this Agreement
remains in effect, Grantor shall not, without Lender’s prior written consent, compromise, settle, adjust, or extend payment under or with
regarg o any such Accounts. There shall be no setoffs or counterclaims against any of the Callatera!, and no agreement shall fiave bean
made under which any deductions or discounts may be claimed concerning the:Collateral except those disclosed to- Lender in writing.

Location of the Collateral. Except in the ardinary course of Grantor's business, Grantor agrees to keep the Collateral (or to the extent the
Collateral consists of intangible property such as accounts or general intangibles, the records concerning the Collaterall at Grantor's
address shown above or at such other locations as are acceptable to Lender. Upon Lender's request, Grantor will deliver to Lender in form
satisfactory 10 Lender a schedule of real properties and Collatsral locations relating to Grantor's operations, including without limitation the
following: (1) all real property Grantor owns or ig purchasing; (2} all real property Grantor is renting or leasing; {3) all storage facilities
Grantor owns, rents, leases, or uses; and (4] all other properties where Collateral is or may ‘be located.

Removal of the Collateral. Except in the ordinary course of Grantor's business, including the sales of inventory, Grantor shall not remove
the Collateral from its existing location without Lender's prior written consent. To the extent that the Collateral consists of vahicles, or
other titled property, Grantor shall not take or permit any action which would require application for certificates of title for the vehicles
m;tsida the State of Alaska, without Lender's prior written consent. Grantor shall, whenever requested, advise Lender of the exact focation
of the Collateral.

Transactions Involving Collateral. Except for inventory sold or accounts collected in the ordinary course of Grantor's business, or as
otherwise provided for in this Agreement, Grantor shall not sell, offer to sell, or otherwise transfer or dispose of the Collateral. While
Grantor is not in default under this Agresment, Grantor may sell inventory, but only in the 6rdinary course of its business and only 1o buyers
who qualify as a buyer in the ordinary course of business. A sale in the ordinary course of Grantor's business does not include a transfer in
partial or total satisfaction of a debt or any bulk sale. Grantor shall not pledge, mortgage, sncumber or otherwise permit the Collateral to
be subject to any lien, security intarest, encumbrance, or charge, other than the security interest provided for in this Agreement, without
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the prior written consent of Lender. This includes security interests even if Junior in right to the security interests granted under this
Agreement. Unless waived by Lender, all proceeds from any disposition of the Collateral {for whataver reason) shall be held in trust for
Lender and shall not be commingled with any other funds; provided however, this requirement shall not constitute consent by Lender 10 any
sale or other disposition. Upon receipt, Grantor shall immediately deliver any such proceeds to Lender.

Title. Grantor represents and warrants 10 Lender that Grantor holds good and marketable title 1o the Collateral, free and clear of all liens
and encumbrances except for the lien of this Agreement. No financing statement covering any of the Collateral is on file in any public
office ather than those which refiect the security interest created by this Agreement or to which Lender has specifically consented.
Grantor shall defend Lender's rights in the Collateral against the claims and demands of all other persons.,

Repairs and Maintenance. Grantor agrees to keep and maintain, and to cause others to keep and meintain, the Collateral in good order,
repair and condition at all times while this Agreement remains in effect. Grantor further agrees to pay when due all claims for work done
on, or servicgs rendered or material furnished in connection with the Collateral so that no .lien or encumbrance may ever attach to or be
filed against the Collateral.

Inspection of Collateral. Lender and Lender's designated representatives and agents shall have the right at all reasonable times to examine
and inspect the Collateral wherever located.

Texes, Assessments and Liens. Grantor will pay when due all taxes, assessments and liens upon the Collateral, its use or operation, upon
this Agreement, upon any promissory note or notes evidencing the Indebtedness, or upon any of the other Related Documents. Grantor
may withhold any such payment or may elect to contest any lien if Grantor is in good faith conducting an appropriate proceeding to contest
the obligation 10 pay and so long as Lender's interest in the Colletersl is not jeopardized in Lender's sole opinion. If the Collateral is
subjected to a lien which is not discharged within fifteen (15) days, Grantor shall deposit with Lender cash, a sufiicient corporate surety
bond or other security satisfactory to Lender in ap amount adequate 1o provide for the discharge of the lien plus any interest, costs,
reasonable attorneys' fees or other charges that could accrue as a result of foreclosure or sale of the Collateral. In any contest Grantor
shall defend itself and Lender and shall satisfy any final adverse judgment before enforcement against the Collateral. Grantor shall name
Lender 8s an additional obligee under any surety bond furnishad in the contést proceedings. Grantor further agrees to furnish Lender with
evidence that such taxes, assessments, and governmental and other charges have been paid in full and in a timely manner. Grantor may
withhold any such peyment or may elect to contest any lier'if Grantor is in good faith conducting an appropriate proceeding to contest the
obligation to pay and so long as Lender's interest in the Collateral is not jeopardized.

Compliance with Governmental Requirements. Grantor shall comply promptly with all laws, ordinances, rules and regulations of all
governmental authorities, now or hereafter in effect, applicable to the ownership, production, disposition, or use of the Collateral, including
all laws or regulations relating to the undue erosion of highly-erodible land or relating to the conversion of wetlands for the production af an
agricultural product or commodity. Grantor may contest in good faith any such law, ordinance or regulation and withhold compliance
during any proceeding, including appropriete appeals, s0 long as Lender's intergst In the Collateral, in Lender's opinion, is not jeopardized.

Hazardous Substances. Grantor represents and warrants that the Collatersl never has been, and never will be so long as this Agreement
remains a lien on the Collateral, used in violation of any Environmental Laws or for the generstion, manutacture, storage, transportation,
treatment, disposal, release or threatened release of any Hazardous Substance. The representations and warranties contained herein are
based on Grantor's due diligence in investigating the Collateral for Hazardous Substances. Grantor hereby (1) releases and waives any
future claims against Lender for indemnity or contribution in the event Grantor becomes liable for cleanup or other costs under any
Environmental Laws, and (2) agrees ta indemnify, defend, and hold harmless Lgnder against any and all claims and losses rasulting from a
breach of this provision of this Agreement. This obligation to indemnify and defend shall survive the payment of the Indebtedness and the
satisfaction of this Agreement, :

Maintenance of Casualty Insurance. Grantor shall procure and maintain all risks insurance, including without limitation fire, theft and A
liability coverage together with such other insurance as Lender may require with respect to the Colleteral, in form, amounts, coverages and
basis reasonably acceptable to Lender end issued by a8 company or companies rgasonably acceptable to Lender. Grantor, upon request of
Lender. will deliver to Lender from time to time the policies or certificates of insurance in form satisfactory 10 Lender, including stipulations
that coverages will not be cancelled or diminished without at least thirty (30) days' prior wiitten notice to Lender and not Including any
disclaimer of the insurer's liability for failure to give such a notice. Each Insurance policy also shall include an endorsement providing that
coverage in favor of Lender will not be impaired in any way by any ect, omission or defsult of Grantor or any other person, In connection
with all policies covering assets in which Lender holds or is offered a security interest, Grantor will provide Lender with.such loss payable
or other endorsements as Lender may require. If Grantor at any time fails to obtain or maintain any insurance as required under this
Agreement, Lender may (but shall not be obligated to) obtain such Insurance as Lender deems appropriate, including if Lender so chooses
"single interest insurance,” which will cover only Lender's interest in the Collateral.

Application of | Pr. ds. Grantor shall promptly notify Lender of any loss or damage to the Collateral, whether or not such
casualty or loss is covered by insurance. Lender may make proof of lass if Grantor fails to do so within fifteen (15) days of the casusity.
All proceeds of any insurance on the Collateral, including accrued proceeds thereon, shall be held by Lender as part of the Collateral. If
Lender consents to repeir or replacement of the damaged or destroyed Collateral, Lender shall, upon satisfactory proof of expenditure, pay
or reimburse Grantor from the proceeds for the reasonable cost of repair or restoration. !f Lender does not consent to repair or replacement
of the Collateral, Lender shall retain a sufficient amount of the proceeds to pay all of the Indebtedness, and shall pay the balance to
Grantor. Any proceeds which have not been disbursed within six (6) months after their receipt and which Grantor has not committed to
the repair or restoration of the Collateral shall be used to prepay the Indebtedness.

Insurance Reserves. Lender may require Grantor to maintain with Lender reserves for payment of insurance premiums, which reserves shall
be created by monthly payments from Grantor of a sum estimated by Lender to be sufficient 1o produce, st least fifteen (15) days before
the premium due date, amounts at least equel to the insurance premiums to be paid. If fifteen (15) days before payment is due, the reserve
funds ara insufficient, Grantor shall upon demand pay any deficiency to Lender. The reserve funds shall be held by Lender as a general
deposit and shall constituls a non-interest-bearing account which Lender mey satisfy by payment of the insurance premiums required to be
paid by Grantor as they bacome due. Lender does not hold the reserve funds in trust for Grantor, and Lender is not the agent of Grantor
for payment of the Insurance premiums required to be paid by Grantor. The responsibility for the payment of premiums shall remain
Grantor's sole responsibility.

Insurance Reports. Grantor, upon request of Lender, shall furnish 1o Lender reports on each existing policy of insurance showing such
information es Lender may reasonably request including the following: (1) the name-of the insurer; (2) the risks insured; (3) the amount
of the policy: (4) the property insured; (5) ‘the then current value on the basis of which insurance has been obtained and the manner of
determining that value; and (6) the expiration date of the policy. In addition, Grantor shall upon request by Lender (however not more
or:(ag than annually) have an independent appraiser satisfactory to Lender determine, as applicable, the cash velue or replacement cost of
the Coliateral,

Financing Statements. Grantor authorizes Lender to file 8 UCC financing statement, or alternatively, a copy of this Agreement to perfect
Lender's security interest. At Lender's request, Grantor additionally agrees to sign all other documents that are necessary 10 perfect,
protect, and continue Lender's security interest in the Property. Grantor will pay el filing fees, titie transfer fees, and other fees and costs
involved unless prohibited by law or unless Lender is required by law to pay such fees and costs. Grantor irrevocably appoints Lender to
execute documents necessary to transfer title if there is a defeult. Lender may file e copy of this Agreement as a financing statement. If
Grantor changes Grantor's name or address, or the name or address of any person granting a security interest under this Agreement
changes, Grantor will promptly notify the Lender of such change.

GRANTOR'S RIGHT TO POSSESSION AND TO COLLECT ACCOUNTS. Until default and except as otherwise provided bslow with respect to
accounts, Grantor may have possession of the tangible personal property and beneficial use of all the Collateral and may use it in any lawful
manner not inconsistent with this Agreement or the Related Documents, provided that Grantor's right to possession and beneficial use shall not
apply to any Collateral where possession of the Collateral by Lender is required by law to perfect Lender's security Interest in such Collateral.
Until otherwise notified by Lender, Grantor may collect any of the Collateral consisting of accounts. At any time and even though no Event of
Default exists, Lender may exercise its rights to collect the accounts and to notify eccount debtors to make payments directly to Lender for
applicetion to the Indebtedness. If Lender at any time has p ion of any Coll 1, whether before or after an Event of Default, Lender shall
be deemed 10 have exercised reasonable care in the custody and preservation of the Collateral it Lender takes such action for that purpose as
Grantor shall request or as Lender, in Lender's sole discretion, shall deem appropriate under the circumstances, but failure to honor any request
by Grantor shall not of itself be deemed to be a failure to exercise reasonable care. Lender shell.not be required to take any steps necessary 1o
preserve any rights in the Collateral against pricr parties, nor to protect, preserve of maintain any security interest givan to secure the |
Indebtedness.

LENDER'S EXPENDITURES, If any action or proceeding is commenced that would materially affect Lender's interest in the Collateral or if

Grantor fails to comply with any provision of this Agreement or any Related Documents, including but not limited to Grantor's failure to

discharge or pay when due any amounts Grantor is required to discharge or pay under this Agreement or any Related Documents, Lénder on

Grantor's behalf may (but shall not be obligated to) take any action that Lender deems appropriata, including but not limited to discharging or S
paying all 1axes, liens, security interests, encumbrances and other claims, at any time levied or placed on the Collateral and paying all costs for Exhibit A
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insuring, maintaining and preserving the Collateral. All such expenditures incurred or paid by Lender for such purposes will then bear interest at
the rate charged under the Note unless payment of interest at that rate would be contrary to applicable law, in which event such expenses shall
bear interest et the highest rate permitted by applicable law from the date incurred or paid by Lender to the date of repayment by Grantor. All
such expenses will become a part of tha Indebtedness and, at Lender’s option, will (A) be payable on demand; (Bl be added to the ba!ar)cs of
the Note and be apportioned among and be payable with any installment payments 1o become due during either (1} the term of any applicable
insurance policy; or (2} the remaining term of the Note: or (C] be treated as a bafloon payment which will be due and payable at the Noté's
maturity. The Agreement also will secure payment of thése amounts. Such right shall be in addition to all other rights and remedies 1o which
Lender may be entitled upon Default,

DEFAULT. Each of the following shall constitute en Event-of Default under this Agreement:
Payment Defaylt. Grantor fails to make any payment when due under the Indebtedness.

Other Defaults. Grantor fails to comply with or to perform any other lerm, obligation, covenant or condition copulned in !hls Agreement or
in any of the Related Documents or to comply with or 1o perform any term, obligation, covenant or condition contained in any other
agreement between Lender and Grantor.

False Statements. Any warranty, representation or statement made or furnished to Lender by Grantor or on Gvamor‘s.behall under this
Agreement or the Related Documents is false or misleading in any material respect, either now or at the time made or furnished or becomes
false or misleading at.any time thereafter.

Defective Collateralization. This Agreement or any of the Related Documents ceases 10 be In full force and effect (including feilure of any
collateral document to create a valid and petfected security interest or lien) at any time and for any reason.

Insolvency. The dissolutian or termination of Grantor's existence as a going business, the insolvency of Grantor, the appointment of 8
receiver for any part of Grantor's property, any assignment for the benefit of creditors, any type of creditor workout, or the commencemant
of any proceeding under any bankruptcy or insolvency laws by or against Grantor.

Creditor or Forfeiture Proceedings., Commencement of foreclosure or forfeiture proceedings, whether by judicial proceeding, self-help,
repossession or any other method, by any creditor of Grantor or by any governmental agency agsinst any collateral securing the
Indebtedness. This inciudes a garnishment of any of Grantor's accounts, including deposit accounts, with Lender. However, this Event of
Default shall not apply if there is a good’ faith dispute by Grantor &s to the validity or reasonableness of the claim which is the basis of the
creditor or fortelture proceeding and if Grantor gives Lender written notice of the creditor or forfeiture proceeding and deposits with Lender
monies or 3 surely bond for the creditor or forfeiture proceeding, in an amount determined by Lender, in its sole discretion, as being an
adequate reserve or bond for the dispute.

Events Affecting Guarantor. Any of the preceding events occurs with respact to any Guarantor of any of the Indebtedness or Guarantor
dies or becomes incompatent or revokes or disputes the validity of, or liability under, any Guaranty of the Indebtedness.

Adverse Change. A material adverse change occurs in ‘Grantor's financial condition, or Lender believes the prospect of payment or
performance of the Indebtedness is impaired,

Insecurity. Lender in good faith believes itself insecurs.

Cure Provisions. Il any default, other than a default in payment is curable and if Grantor has not been given & notice of a breach of the
same provision of this Agreement within the preceding twelve (12) months, it may be cured if Grantor, atter Lender sends written notice to
Grantor demanding cure of such default: (1) cures the delault within fifteen (15}days; or (2) if the Gure requires more than fifteen {15)
days, immediately initiates steps which Lender deems in Lender's sole discretion to be sufficient to cure the default and thereafter
continues and completes all r able and r y steps sufficient to produce compliance as soon as reasonably practical.

RIGHTS AND REMEDIES ON DEFAULT. If an Event of Default occurs under this Agreement, at any time thereafter, Lender shall have all the
rights of a secured party under the Alaska Uniform Commercial Code. In addition and without limitation, Lender may exercise any one or more
of the following rights and remedies:

Accelerate Indebtedness. Lender may declare the'entire Indebtedness, including any prepayment penalty which Grantor would be required
1o pay, immediately due and payable, without notice of any kind to Grantor.

Assemble Collateral. Lender may require Grantor to deliver to Lender all or any portion of the Colfateral and any and all certificates of title
and other documents relating to the Collateral. Lender may require Grantor to assemble the Collateral' and make it available to Lender at a
place to be designated by Lender. Lender also shall have full power 10 enter upon. the property of Grantor to take possession of and
remove the Collateral. (f the Collateral contains other goods not covered by this Agreemant at the time of repossession, Grantor agrees
Lendar may take such.other goods, provided that Lender makes reasonable efforts to return them to Granior after repossession.

Sell the Collateral. Lender shall have full power to sell, lease, transfer, or otherwise deal with the Collateral or proceeds thereof in Lender's
own name or that of Grantor. Lender may sell the Collateral at public auction or private sale. Unless the Coilateral threatens to decline
speedily in value or is of a type customarily sold on a recognized market, Lender will give Grantor, and other persons as required by law,
reasonable notice of the time and place of any public sale, or the time after which any private sale or any other disposition of the Collateral
is 10 be made. However, no natice need be provided to any person who, after Event of Default occurs, enters into and authenticates an
agreement waiving that parson's right to notification of sale. The requirements of reasonable notice shall be met if such notice is given at
least ten (10) days before the time of the sale or disposition. All expenses relating to the disposition of the Collateral, including without '
limitation the expenses of retaking, holding, insuring, preparing for sale and selling the Collateral, shall become a part of the Indebtedness
secured by this Agreement and shall be payable on demand, with interest at the Note rate unless payment of interest at that rate would be
contrary to applicable law, in which event such expenses shall bear interest at the highest rate permitted by applicable 1aw from date of
expenditure until repaid.

Appoint Receiver. Lender shall have the right to have a receiver appointed to take p jon of all or any part of the Collateral, with the
power to protect and preserve the Collateral, 10 operate the Collateral preceding foreclosure or sale, and to collect the Rents from the
Collateral and apply the proceeds, over and above 1he cost of the receivership, against the Indebtedness. The receiver may sarve without
bond if permitted by law. Lender's right to the appointment of a receiver shall exist whether or not the apparent value of the Collateral
exceeds the Indabtedness by a substantial amount. Employment by Lender shall not disqualify a person from serving as a receiver.

Collect Revenues, Apply Accounts. Lender, either itself or through a receiver, may collect the payments, rents, income, and revenuas from
the Collateral. Lender may at any time in Lender's discretion transfer any Collateral into Lender's own name or that of Lender's nominee
and receive the payments, rents, income, and revenues therefrom and hold the same as security for the Indebtedness or apply it to
payment of the Indebtedness in such order of preference as Lender may determine. Insofar as the Collateral consists of accounts, general
intangibles, insurance policies, instruments, chattel paper, choses in action, or similar property, Lender may demand, collect, receipt for,
settle, compromise, adjust, sue for, foreclose, or realize on the Collateral as Lender may determine, whether or not Indebtedness or
Collateral is then due. For these purposes, Lender may, on behalf of and in the name of Grantor, receive, open and dispose of mail
addressed 10 Grantor; change any address to which mail and payments are to be sent; and endorse notes, checks, drafts, money orders,
documents of title, instruments and. items pertaining to payment, shipment, or storage of any Collateral. To facilitate collection, Lender
may notify account debtors and obligors on any Collateral 1o make payments directly to Lender.

Obtain Deficiency. If Lender chooses 10 sell any or all of the Collateral, Lender may obtain a judgment against Grantor for any deficiency
remaining on the Indebtedness due to Lender after application of all amounts received from the exercise of the rights provided in this
Agreement. Grantor shall be liable for a deficiency even if the transaction described in this subsection is a sale of accounts or chattel
paper.

Other Rights and Remedies. Lender shall have all the rights and remedies of a secured creditor under the provisions of the Uniform
Commercial Code, 8s may be amended from time to time. In addition, Lender shall have and may exercise any oi all other rights and
remedies it may have available at law, in equily, or otherwise.

Election of Remedies. Except as may be prohibited by applicable law, all of Lender's rights and remedies, whether evidenced by this
Agreement, the Related Documents, or by any othar writing, shall be cumulative and may be exercised singularly or concurrently. Election
by Lender to pursue any remedy shall not exclude pursuit of any other remedy, and- an election to make expenditures or to take action to
perform an obligation of Grantor under this Agreement, after Grantor's failure to parform, shall not affect Lender's right to declare a default
and exercise its remedies.

FORCE PLACED INSURANCE. | agree that if | fail to provide any required insurance or fail to continue such insuranca in force, Lender may do so
at my expense. In the event Lender initiates the process of obtaining such insurance | agree to pay Lender, in addition t0 the expense
associated with the force placed insurance, & processing fee of $100.00. Such fee is fully earned whenever Lender initiates such process
regardless of whether the insurance is actually obtained by Lender. The cost of any such insurence and processing fee, at the option of the
Lender shall be added to the indebtedness.

Exhibit A
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MISCELLANEQUS PROVISIONS. The following miscellaneous provisions are a part of this Agreement:

A'!i\endm-nu. This Agreemant, together with any Related Documents, constitutes the entire understanding and agreement of the parties
as'to the matters set forth in this Agreement. No alteration of or amandment to this Agreement shall be effective unless given in writing
and signad by the parly or parties sought to be charged or bound by the alteration or amendment.

Attorneys' Fees: Expenses. Grantor agrees to psy upon demand all of Lender's costs and expenses, including Lender's rgasonable
attorneys' fees and Lender's legal expenses, incurred in connection with the enforcement of this Agreement. Lender may hire or pay
someodne else 10 help enforce this Agreement, and Grantor shall pay the costs and expenses of such enforcement. Costs and expenses
include Lgnder’s reasonable attorneys’ fees and legal expenses whethar or not there is a lawsult, including reasonable attorneys' fees and
legal expenses for bankruptcy proceedings {including efforts to madify or vacate eny automatic stay or injunction), appeals, and any
anticipated pogt-judgment collection services. Grantor also shall pay all court costs and such edditional fees as may be directed by the
court, \ ‘

Caption Headings. Caption headings in this Agraement are for conveniance purposes only and are not to be used to interpret or define the
provisions of this Agreement.

Governing Law. This Agreement will be governed by federal law applicable to Lender and, to the extent not preempted by federal .law. the
laws of the State of Alaska without regard to its conflicts of law provisions. This Agreement has been accepted by Lender in the State of
Alaska.

Preference Payments. Any monies Lender pays because of an asserted preference claim in Grantor's bankruptcy will become a part of the
Indebtedness and, at Lender's option, shall be payatle by Grantor as pravided in this Agreement.

No Walver by Lender. Lender shall not be deemed to have waived any rights under this Agreement unless such waiver is given in writing
and signed by Lender. No delay or omission on the part of Lender in exercising any right shall operate as a waiver of such right or any
other right. A waiver by Lender ot a provision of this Agreement shall not prejudice or constitute a waiver of Lender's right otherwise to
demand strict compliance with that provision or any other provision of this Agreement., No prior waiver by Lender, nor any course of
dealing between Lender and Grantor, shall constitute a waiver of any of Lender's rights or of any of Grantor's obligations as to any future
transactions. Whenever the consent of Lender is required tinder this Agreement, tha granting of such consent by Lender in any instance
shall not constitute continuing consent to subsequent instances where such consent is required and in all cases such consent may be
granted or withheld in the sole discretion of Lender.

Notices. Unless otherwise provided by applicable law, any notice required to be given under this Agreement shall be given in writing, and
shall be effective when actually dalivered, when actually received by telefacsimile (uniess otherwise required by law), when deposited with
a nationally recognized overnight courier, or, if mailed, when deposited in the United States mail, as first class, certified or registered mail
postage prepaid, directed to the addresses shown near the beginning of this Agreement. Any party may change its address for notices
under this Agraemant by giving formal written notice to the other parties, specifying that the purpose of the notice is to change the pa(ty'l
address. For notice purposes, Grantor agrees to keep Lender informed at all times of Grantor's current address. Unless otherwise provided
%r required by law, if there is more than one Grantor, any notice given by Lender to any Grantor is deemed to be notice given to all
rantors,

Power of Attorney. Grantor hareby appoints Lender as Grantor's irrevocable attorney-in-fact for the purpose of executing any documents
necessary to perfect, amend, or to continue the security interest granted in thig Agreement or to demand termination of filings of other
secured parties. Lender may at any time, and without further authorization from Ggantor, file a carbon, photographic or other reproduction
of any financing statement or of this Agreement for use as a financing statement. Grantor will reimburse Lender for all expenses for the
perfection and the continuation of the perfection of Lender's security interast in the Collateral. "

Waiver of Co-Obligor's Rights. If more than one person is obligated for the btedness, Grantor irrevocably waives, disclaims and
relinquishes all claims against such other person which Grantor has or would otherwise have by virtue of payment of the Indebtedness or
any part thereof, specifically including but not limited to all rights of indemnity, contribution or exoneration.

Severability. If a court of competent jurisdiction. finds any provision of this Agreement to be illegal, invalid, or unenforceable as to any
circumstance, that finding shall not make the offending provision illegal, invalid, or unenforceable as to any other circumstance. If faasible,
the offending provisian shall be considered modified so that it becomes legal, valid and enforceabla. If the offending provision cannot be so
modified, it shall be considered deleted from this Agreement. Unless otherwise raquired by law, the illegality, invalidity, or unenforceability
of any provision of this Agreement shall not affect the legality, validity or enforceability of any other provision of this Agreement,

Successors ahd Assigns. Subject to any limitations stated in this Agreement on transfer of Grantor's interest, this Agreement shall be
binding upon and inure to the benefit of the parties, their successors and assigns. I|f ownership of the Collateral becomes vested in a
person other than Grantor, Lender, without notice to Grantor, may deal with Grantor's successors with reference to this Agreement and the
Indebtedness by way of forbearance or extension without releasing Grantor from the- obligations of this Agreemant or liability under the
Indebtedness.

Survival of Representations and Warranties. All representations, warranties, and egresments made by Grantor in this Agreement s_hlll
survive the execution and delivery of this Agreement, shall be continuing in nature, and shall remain in full force and effect until such time
as Grantor's Indebtedness shall be paid In full.

Time is of the Essence. Time is of the essence in the performance of this Agreement.

DEFINITIONS. The following capitalized words and terms shall have the following meanings when used in this Agreement. Unless specifically
stated to the contrary, all references to dollar amounts shall mean amounts in lawful money of the United States of America. Words and terms
used in the singular shall include the plural, and the plural shall include the-singular, as the context may require. Words and: terms not otherwise
defined in this Agreement shall have the meanings attributed to such terms in the. Uniform Commercial Code:

Agresment. The word "Agreement” means this Commercial Security Agreement, as this Commercial Security Agreement may be am‘ended
or modified from time to time, together with all exhibits and schedules attached to this Commercial Security Agreement from time to time.

Borrower. The word "Borrower" means OMNI ENTERPRISES, INC. and includes all co-signers and’ co-makers signing the Note and all their
successors and assigns.

Collateral. The word "Collateral* means all of Grantor's right, title and interest in and to all the Collateral as described in the Collateral
Description section of this Agreement.

Default. The word "Default” means the Default set forth in this Agreement in the section titled *Default”.

Environmental Laws. The words "Environmental Laws" mean any and all state, federal and local statutes, regulations and ordinances
relating to the protection of human health or the environmeny, including without limitation the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. Section 9601, et seq. {"CERCLA"), the Superfund Amendments and
Reauthorization Act of 7986, Pub. L. No. 99-499 ("SARA"), the Hazardous Materials Transportation Act, 49 U.S.C. Section 1801, et seq.,
the Resource Conservation and Recovery Act, 42 U.S.C. Section 6901, et seq., or other applicable state or federal laws, rules, or
regulations adopted pursuant thereto. -

Event of Default. The words "Event of Dafault® mean any of the events of default set forth in this Agreement in the default section of this
Agreement. :

Grantor. The word "Grantor” means OMNI ENTERPRISES, INC..
Gusrantor. The word "Guarentor* means any guarantor, sursty, or accommodation party of any or all of tha Indebtednass.

Guaranty. The word “Guaranty” means the guaranty from Guarantor to Lender, including without limitation a guaranty of ali or part of the
Note.

Hazardous Substances. The words "Hazardous Substances” mean materials that, because of their quantity, concentration or physical,
chemical or infectious characteristics, may cause or pose a present or potential hazard to human health or the environment when
improperly used, d, stored, di d. of, generated, manufactured, transported or otherwise handled. The words "Hazardous
Substences® are used in thelr very broadest sense and include without limitation any and all hazardous or toxic substances, materials or
waste as defined by or listed under the Environmental Laws. The term "Hazardous Substances” elso includes, without limitation, petioleum
and petroleum by-products or any fraction thergof and asbestos.

Indebtedness. The word “Indebtedness” means the indebtedness evidenced by the Note or Related Documents, including all principal and
interest together with all other indebtedness and costs and expenses for which Grantor is responsible under this Agreement or under any of
the Related Documents. Specifically, without limitation, Indebtedness includes the future advances set forth in the Future Advances
_provision, together with all interest thereon and all amounts that may be indirectly secured by the Cross-Collateralization provision of this EXthIt A

Agreement,
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Lender. The word "Lender" means First National Bank Alaska, its successors and assigns.

‘Note. The word "Note” means the Note executed by OMNI ENTERPRISES, INC. in the principal amount of $1,277,883.21 dated
September 2, 2009, together with all renewals of, extensions of, modifications of, refinancings of, consolidations of, and substitutions for
the note or credit agreement,

Property, The word "Property” means all of Grantor's right, title and interest in and to all the Property as described in the "Callateral
Description” section of this Agreement,

Related Documents. The words “"Related Documents® mean ell promissory notes, credit agreements, loan agreements, environmental
agreements, guaranties, security agreements, mortgages, deeds of trust, security deeds, collateral morigages, and all other instruments,
agreemants and documents, whether now or hereafter existing, executed in connection with the Indebtedness.

GRANTOR HAS READ AND UNDERSTOOD ALL THE PROVISIONS OF THIS COMMERCIAL SECURITY AGREEMENT AND AGREES TO ITS
TERMS. THIS AGREEMENT IS DATED SEPTEMBER 2, 2009,

GRANTOR:

7 AY .Pnskiy of “OMNT;

A -e7ﬁ¢. Voru §48.00.004 Com. Helard Fimanclel Satutians, fne. 1497, 2008, A Aghts Amerrad. + AK GGMICPILILIE4OFE TR-24911 PR.43
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l Any itam above cqmi “v*** has been omittad due 10 text length limitations.
Grantor: OMN| ENTERPRISES, INC. Lender: First National Bank Alaska
PO BOX 1039 Corporate Headquarters.
WHITE SALMON, WA 98672 101 West 36th Avenue, Suite 333
PO Box 100720

Anchorage, AK 89510-0720

THIS SECURITY T dated August 16, 2013, is made and executed between OMNI ENTERPRISES, INC. (“Grantor”)
‘and First National Bank Aleska (" l.ullov ) - -

Lollainy 19, aesy

L n&semmou The word “Collatéral” a5 used in this Agreement means the following described property, whethar now owned or
ter acquired, whether now axisting or horeafter afising, and wherevet located, in which Grantor is giving to Lender a security interest for
yment of and of all.other ions under the Note and this Agreement:

Purchase Money Security Interest in all sea “"Exhibit A”,

In addition, thie word “Collat iso includes all the following; whether now owned or hereafier acquired, whethar now existing or hereafter
arising, snd wherever located:
(A Al of and additions to any of the collatéral described herein, whather added now
or later;
(B) - All products and produce ot any of the property described in this Collateral section.
(€} All accounts, general intangiblies, instrumients, rénts, manies, payments, and all athdr rights, arising out of a sale, leasa, consignment
or other disposition p! any of the property described in this Collateral section.
(D). All proceeds (including insurance proceeds) from the sale, destruction, loss, or other dispesition of any of the property described in this
Collateral section, and sums due from a third party who has aged or destroyed the Collateral or from that party's insurer, whether due
to judgment, settiement or other process.
(E) Al-records and data refating to any of the: property described in this Collateral section, whether in the form of a writing, photograph,

lectronic media, together with all of Grantor's right. title; and interest in and to all computer software required to
nd process any such recards of data on electronic mes

utilize, craate, maintain,

CROSS-COLLATERALIZATION. In additian 1o the Note, this Agreement secures all obligations, debts and liabilities, plus interest thereon, of
Grantor to Lender, or any one or more of them, as well-as all ¢laims by Lender: against Grantor or .any one or more of them, whether now
uhlmq of hmuhov arising, wholhu related or urrelated 10’ the purpose of the Nots, whether voluntary or otherwise, whether. due or nat.due,
i absolyte ov . u whather Grantor may be liable individually or
Aomw with nmm. whether ou-qncd 2s gua surel) #nd whethar ratovery bpon such amounts may

after may become barred by any statute of hmknﬂam, and whnh-r 'M cbﬁgallon la repay such amounts may be or hereafter may
bocama otherwise unenforceable.

FUTUHE ADVANCES. In addition to the Note, this Agreement secures all tuture u.tvmcoa made by Lender to Grantor regardiess of whether the
odvuncos are mnds al ar bl for

R

GRANTOR'S REPRESENYA"ONS AND WARRANTIES WITH RESPECT TO THE COLLATERAL. With respect to the Collateral, Grantor represents
and promises 1o Lender that:

Perfoction of Security interest. Grantor agrees to take whatever actions. are requestod by Lender to perfect am commun Lender's ueun\y
Interest in the Collateral. Upon request of Lender, Grantor will deliver to’ Lendar any and ali of the
Collateral, and Grantor will note Lender's interest upon any and all chattel papar and instruments i not delivered 1o meu for po:mslan
by Lender. This is a continuing Security Agreement and will continue in effect even though all or any part of the Indebtedness is paid in full
and even though for a period of time Grantor may not be indebted to Lender.

Notices to Lender. Grantor will promptly notify Lender in writing at Lender's address shown above (or such otlier dddrésses as Lender may
designate from time to time) prior.to any (1). change in Grantor's name; (2) . changa in Grantor's assumed business namels):- (3] change
in the management of the Corporotion Grantor; {4) change in the authorized signeris); (6) change in Grantor's principal office address;
(81 chinge in Gréntor's state of organization; (7] conversion of Grantor to a new ar different type of husiness entity; or (8] chonge in
any othar aspact of Grantor that directly or indirectly relates to any agreemants batween Grantor and Lender.. No chango in Grantor's hame
or state of organization will take effect until after Lender has received notice.

No Violation. The uxecution and delivery of this Agreament will not violate any law.or agreement governing Grantor or 1o which Grantor is
@ party. and its certificate or articles of incorporation and bylaws do not prohibit any term or condition of this Agreement.

Enforceability of Collateral. To the extent the Collataral consists of accounts, chattel paper, or general intangibles, as defined by the
Uniform Comwniercial Code, the Collateral Is' enforceable in accordance with its terms, is genuine, and fully complies with all applicabla laws
and ‘regulations concerning form, content and manner of preparation and execution, and all persans appearing to be obligated on the
Collateral have autherity and capacity to ¢ontract and aré in fact obligated as they appear to be on the Collateral. There shall be no setoffs
o counterciaims ageinat any of the Collateral,. and no. ugreoniont shall have buen made undar which any deductions or discounts may be
claimed concerning the Collateral except those disclosed to Lender in writing.

Location of the Coltateral. Except in the ordinaty course of Grantor's business, Grantor agrees 10 keep (he Collataral at Grantor's address
shown above or at such other locations 89 8re acceptablé 1o Lender. Upon Lender's request, Grantor will deliver 1o Lander in form
satisfactory to.Lender a schedulo of real properties and Cofliteral lo¢ations refating to Grantor's operations; including without limitation the
following:- (11 all real property Grantor owns or is purchasing; (2) alt real property Grantor Is renting or leasing; (3): all storage: facilities
Grantor owns; rents, leases, or uses; and (4) il other properties where Collateral is or may be located.

"Removal of the Collateral. Except in the ordinary course of Grantor's business, Grantor shall not remave the Collaieral from its
location withaut Lender's prior writien consent. Grantor shall, whenever requested. advise Lander of the exact location of the Collpteral.

Transactions Involving Callateral. Exuept: for inventary sold or accounts collected in the ordinary. course of Grantor's business, or as
otherwise provided for in this Agreement, Grantor shail not scll, offar to sell, or atherwise transfer or dispose of the Collate: Grantor
shall not pledge, mortgage, encumbar or ‘otherwise permit the Collateral 1o be subject 1o any lien, security interest, encumbrance, or
charge, other than the security interest provided for in this Agraemant; without'the: prior writtan consent of Lendar.. This includes security
interests even if junior in right to the security interests granted under this Agreemant. Unless waived by Lender, all proceeds from any
disposition of the Collataral {for whatever reason) shall be held in trust for. Lender and shall not be commingled with any other funds;
provided however, this requirement shall not constitute consant by Lender to ‘ny sale or ather disposition. Upon recsipt, Granter shall
Immediately delivar any such proceeds to Lender:
Title, Grantot represents and warrants 10-Lendar thet Grantar holds good and marketable title to the Collateral, free and clear of all liens
and encumbrances except for the lien of this Agreemant. No financing statement covering any of tha Collsteral is an file in any public
office other than thuse which reflect the security interast created by this ‘Agreemant or to which Lender has specifically consanted.
Grantor shall defend Lender's rights in the Collateral against the claims and demands of all other persons.

Repaits and Maintenance. Grantor agrees to kéep and maintain, and t cause others 10 keep antl Maintain, the Collateral in good order,
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1epair ahd cnndmon at all times while this Agreamant remains in effect. Grantor further agrees to pay when due all claims for work done
on, of services.rendered or material furnished in connoction with the Collsteral so that no fien or. encumbrance may ever aftach to or be
filed against the Collateral.

Inspection of Collateral. Lender and Lendar's designated rapresentatives and ageats shall have the right at all ressonable times to examine
and inspect-the Collateral wherever located,

Tnn Assessments.and Liens. Grantor will pay when due nn taxes, assessmeants-and liens upon the Collateral, its use or Operation, upon
dnoss, or upon any of the qmm Ralated Documents, Grantor
nif G in good faith g 10 contest
tha obligation 0. pay and so long as Lender's interest in the Collateral is not jeapardized in Llndm : sole upmlon. it the Coll.nul is
subjected to & lien which is not discharged within fifteen {15) days, Grantor shall deposit with.Lender cash, a sufficient corporate surety
bond ot othar security satistactory ta Lender in an amount- adequate. to provide for the: discharge of the fien plus any interest, costs,
reasongble: attorneys' fees ar other charges that could accrug as 4 result of foreclosure or ‘sale of the Collateral. In any contest Grantor
shall defend itael{ and.Lender and shall satisly any final adversc judgment before enfarcement against tha Collateral. Grantor shall' neme
Lander bs an additional obligee undur any surety bond furnished in the contest proceedings. Grantor furthar agrees to furnish Lender with.
eyidence that such taxes, assessments, and governmental and other charges have been paid i in full and in a timely manner. Grantor may-

withhold any such payment or may elect to contest any lien if Grantor is in good faith an p to contest the
obligation to pay and so long as Lendar’s interest in-the Collateral 1s not jeopardized.

with Gwmov shall comply ummmly with all (.wn( ordlnam:n ryles and regulations of all
governmental authorities, now or hereafter in effect, 10 th ot use af the Collateral, including

all laws or regulations relating to the undue erosion of highly- oyodm land or relating to the conversion of watlands for the production of an
agricultural product or commodity. Grantor may contest in good faith any such law, ordinance or regulation end withhold comphience
during eny proceeding, ﬁ\cwm) appropriata appeals, so long as Lender's interest in the Collateral, in Lender's opinion, is not jeopardized.

antor and warrants that the Collateral never has been, and never will be so long as this Agreement
ramains a Ileﬂ on the Collnunl. used in violation of any Envuonmnr\m Laws or for the generation.. manutacture, storage, ransportation,
release or release of any The and herain are
due diligence in invastigating the Collateral for Hozardous Substances, Grantor Mmhv {1) releases and waives any.
futura. claims 3gainst Lender for indemnity or contribution in the event Grantor becomes liable for cleanup or other costs under any
Environmental Laws, and (2) agrees to indemnify, efend, -nd hold harmless Lender against any and all claims and losses resulting from a
breach of this provision of this This ify and defend shall surviva the payment of the Indebtedness and the
satisfaction of this Agreemant.

Maintenance of Casualty Insurance. Grantor shall procure and maintain all risks insurance, including without limitation fire, theft and
Jiability coverage togethar with such other insurance as Lender may. require with respect to the Collateral, in form, amounts, coverages and
basis reasonably acceptable 1o Lender and issued by a company of companies umumuy acceptable to Lender, Grantor, upon request of
Lmdn, -will deliver t6 Lender from time to: time the policies or of i form y W Lender, including stipulations

will Aot be lled or withiout at least thirty {30) days' prior written notice to Lender and not including any
u»clmmov of the insurer's liability for tailure to mvn such a notice. Each insurance policy also shall include an endorsement providing that
coverage n favor of Lender will not be impaired in any way by any act, omission or default of Grantor or any other parsen. In connection
with all policies: covering assets in which Lender holds or is offered a sacurity intarest, Grantor wilt provide Lender. with such loss payable
or other endorsements as Lender may require. If' Grantor a1 any time fails to obtain or maintain any insurance as required under this
Agreement, Lender may {but shall not be obligated 10) obtain such insurence as Lender desms appropriete, inciuding it Lender so chooses
“single intarast insurance,* which will cover only Lender's interest in the Collat

Application of Insurance Proceeds. Grantor shali promptly notify Lender of any loss or damage to the Collateral, whether or not such
casualty or loss is covered. by insurance. Lender may moke proaf of loss if Grantor fails to do 5o Within fifteen (15) days of the casualty.
All proceeds of any insurance on the Collateral, including accruad: proceeds tharaon, shall be held by Lender as part of the Callateral, If
Lander consents 10 repair or replacement of the damaged or destroyad Collatersl, Lender shall, upon satisfactory proof of expenditure, pay
or teimburse Grantor from the proceeds for the reasonable cost of repair or restoration. If Lender does not consent to:repair or replacement
of the Collateral, Lender shall retain o sufficient amount of the proceeds to pay all of the Indebtedness, and shall pay the balonce to
Grantor, Any proceeds which: have. nat been. disbursed within six (8) months after their receipt and which Grantor has not committad to
the repair or rastoration of the Collatersl shall be used to prepay the Indebtedness.

Insurance Reserves. Lender may require Grantor to maintain with Lendar reserves for payment of insurance premiums, which reserves shall
be created’ by monthly paymenits from Grantor of a sum astimated by Lendar to be sutficlent 10 produce, at least fifteen (15) days before
the premium due date. amounts at least equal to the insurance premiums to be paid. 1f fifteen (15) days before payment is due, tha reserve
funds are insufficient, Gr.m.nr shall.upon demand pay any deficiency to Lender. The ruserve funds shall be held by Lender os.a general
deposit and- shall g account may satisty by payment ol the insurance premiums raquired 1o be
paid by Grantor as they bocame due. Lender don not hold the reserve funds in trust for Grantor, and Landar is not the agent of Granior.
for payment of the insurance premiums roquired 10 ba paid by Grantor. The rasponsibility for the payment of premiums shall remain
Grantor's sole responsibility.

Insurance Reports. Grantor, upon request uf Lender, shall furnish 10 Londer reports on each existing policy of insurance showing such
information as Lender may reasonably requast including the following: (1) the name of the insurer; (2) ‘the risks insured; [3) the amount
of the policy; (4} the property insured: (5} the then current value on.the besis of which insurance has been obtained and the manner of
determining that value; and [(6) the expiration date of the policy. In addition, Grantor shall upon request by Lender (however not mare
often.ihan annually) bave an i appraiser y to. Lendar as the cash value of replacement cost of
tha Collateral.

Financing Statements. Grantor authorizes Lender to file # UCC financing statement, or alternatively, a copy of this Agreement to petfect
Lender's security Interest: At Lender's request, Grantor additionally agrees to sign all other documants that are nacessary to perfect,
proteét, and continue Lender's security Interest in the Property; Grantor will pay all filing fees, title transfer fees, and other fees and costs.
involved unless prohibitad by Jaw or unless Lender is required by law 1o pay such faes an costs. Grantor irevocably appoints Lender to
exacute documents neceeary 1o transter title if theie is 8 default. Lender may file a copy of this Agreement as & financing statement. If
Grantor changes Grantor's name or address, or the name or addrass of any person granting a securily interest under this Agreement
changes, Grantor will promptly notify the Lender ot such change.

GRANTOR'S RIGHT TO POSSESSION. Until uednun Grumor may have pusuwon of the: ung»bl‘ personal peoperty and beneficial use of all the
Collateral and moy use it in any lawful manner not with: this Ag or the Rela provided that Grantor's right to
possession and. beneficial use shall not spply. to any Collauml where . possassion al the Col!ulwul by Lendec is required by law ta perfect
Lender's security interest in-such Collateral. If Lender at any time has possession of eny Collateral, whether before or after an Event of Default,
Lander shall be deemed 10 have éxercised reasonable care in tha custody and preservation of the Collateral if Lender tokes such action for that
purpose. as Grantor shall request or as Lender, in Lender's sole di shall deem app iate under the but failure 10 honor
any request by Grantor shall not of itsell be deemed to bs a failure 1o, exercise feasonable care. Lender shall not be required to take any steps
necessary to preserve any tights in the Collateral against prior parties, nor 10 protect, proeserve of maintain-any security interest given 1o securo
the Indebtedness.

LENDER'S EXPENOITURES. I any action or ling is that would ially attact Lender’s interest in the Collataral or if.
Grantor faila to comply with any provision of this Agreement or any Related Documents, including but not limited to Grantor's failure to
discharge or pay when. due.any amounts Grantor is. required to discharge or pay under this Agreement or any Related Documents, Lender on
Grantor's behall may (but shall not be obligated to) take any action that Lender deems appropriate, including but not limited to harging or
paying all taxes, liens; security interests, encumbrances and other claims, at any time levied or placed on the Colleteral and paying all costs for
insuring, maintaining and preserving tha Collateral. All'such cxpenditures incurred or peid by Lender for such purposes will then bear interest at
the rete charged under the Note unless payment of interast at thut rate would be contrary to applicable law, in which avent such expenses shall
bear interest at the highest rate permitted by applicable law from the date incurred or paid by Lender to the date of repayment by Grantor. All
such expenses will become a part of the Indébtednizse and, at Lender's option, will (A} be payable on demand; (2) be added to the batance of
the Note and be apportioned among and be payable with any instaliment payments to become due during either (1) the term of any applicable
Insura policy: or (2) the remaining term of the Note; or (C) ba treated as a balloon payment which will ba due and paysble at the Nota's
meturity. The Agreement olso wilf sgcure payment of these amounts. Such right shall be in addition to all other rights and remedies to which.
Lender may.be eatitled upen Default.

DEFAULT. Each of the following shall constitute an Event of Defaylt under this Agresment:
Payment Default. Grantar fails to make any payment when due under the Indebtednass.
Other Defaults. Grantor fails to ¢omply with or 1o pertorm any other term, obligation, covenant or condition contained in this Agreament or
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in any of the Related Documents or to comply with gr t9_perform any term, ebligation; covenant or condition contained in any other
agreement between Lender-and Gnm

False Any warranty, made or furnished to Lender by Grantor or on Grantor's behalf under this
Agraement or the Related Documents is false or mmlndmu in any material respect, eithar now or at the time made or furnished or becames
false-or misleading at any tims therealtar,

Defectiva Collateralization. This Agreement or any of.the. Related Documents ceases 10 be in full force and elfect (including failure of any
collateral document to create 3 valid and perfected security interest or fien) at any time and for any reason.

of Grantor's. existence as a going business, the i at Grantor, the of 2
m:e'vnr for any pm of Gnmlvr s wwmy any essignment for the benefit of creditors, any type of craditor workout, or the commancement.
of an: under a v luwx by or against Grantor.

Cmﬂlw of Forfeiture P C or forfaiture whethar by judicial proceeding, seif-help,

repossession or any other method, by any creditor a' Grantor of by’ any governmental agency against any collateral securing the
Indebtedness. - This. includes a a-mrshmcnl of any of Grantar's accounts, including deposit acéounts, with Lender, However, this Event of
Detault shall:not apply if there is a good faith dispute by Grantor as to the validity or reasonableness of the claim which is the basis ot the
éreditor or forfeituré procecding #nd if Grantor gives Lender written notice of the creditor or forteiture-procaeding and deposits with Lender
monies or a suréty bond for the creditor or forfgiture ing, in an ‘amount i by Lender, in its sole discretion, as being an
adequate reserve or bond for the dispute.

Events Affecting Guarantor, Any of the preceding events occurs with respect to any guarantor, endorser, surety, Or accommadation party
ot any of the Indebtedness or guarantor, endorser, surety, of accommodation party dies or becomes incompetent or revokes or disputes the
validity of, or liability undler, any Guaranty of the.indsbtednoss.

Adversa Change. A material adverse change occurs in Grantor's linancial condition, or Lendar believes the prospact of payment of
performance of the Indebtedness is impaired.

Insecurity. Lender in good farth believes itselt insacure,

Cure Provisions. If any default, other than a defaull in payment is curable and il Grantor has nat been given a notice of a breach ol the

same provision of this Agreement within the preceding twelve {12) months, it may be cured if Grantor, after Lender sends written natice to

Grantor demanding cure of such default: (1] cures the defalt within fifteen (15) days; or (2) -if the cure requires more than fifteen (15)

days, immediately initiates steps which Lender doems in Lender's sole discretion fo be. sufficient to’ cure the default and tharcaftor
i and all and necessary steps sufficient to produce compliance.as s0on 33 reasonably practical.

RIGHTS AND REMEDIES ON DEFAULT. if an Event of Default occurs under this Agresment, at any time thereafter, Londer shail have all the
rights of & secured party under the Alaska Uniform Commercial Code. In addition and without limitation, Lender may exercise any one or. inare
af the following rights and remedies:

Accolerate Indebtedness. Lender may declare the-entire Indebtedness, mclud-ng any prepayment penalty which Grantor would ha required
to pay, immadiately due and payable, without notice of any kind to Grantor,

Assemble Collateral, Lender may require Grantor to deliver to Lender all or any portion of the Collateral and any and all certificatas of title
and other documents relating ta the Collateral. Lender may require: Grantor to assamble the Collateral and make it available to Lender at a
place to-be designated by Lender. Lander alsa shall have full power to enter. upan the praperty of Grantor to take possession of and
remove the Collateral. |t the Collateral contains other goods not coverad by this Agreement at the time of repossession, Grantor agrees
Lander may take such other goods, pravided that Lefider makes reasonable effarts to return themi to Grantor after repossession.

Sell the Collateral. Lender shall have full power to sell, lease, transfer, or otherwise deal with the Collateral of proceeds thereaf in Lender's
own-name or that of Grantor. Lender may sell.tha Collateral at public auction or. private sale, Unless the Coliateral threatens ta decline
speedily in value or is of a type customarily sold en a recognized market, Lander will give Grantor, and other persons as fequired by law,
roasonable notice of the time and place of any public sale, or the time after which any private sale or any other disposition of the Collataral
is to. be mada. However, no notice neeti be provided to any person who, after Event of Dafault occurs, énters into and autheriticates an
agreement waiving.that person's right 1o ion of sale. The of notice shall be met if such notice is given at
least ten (10) days before the time of the sale or disposition, All expensas ralating to-the. dispasition of the Collateral, including without
fimitatian the expenses of retaking, holding, insuring, preparing for sale and selling the Collateral, shall become & part-ol the Indebtedness
sucured by this' Agreament and shall be payable on damand, with interest at the Note rate Unless payment of interest at that rate would be
contrary. to.applicable law, in which avent such expenses shall bear imarest at the highest rute permitted by applicable law from date of
expanditure until rapaid.

Appoint Receiver. Lender shall have the right to have a receiver appoinied 1o take possession of all or any part of the Callateral, with the
power to protect and preserva the Collateral, to operate the Collateral. pracading foreciosure or sale, and to collect tha rents from the
Collateral and apply the proceeds, over and sbove the cost of the i against the b The receivar may: serve without
bond il permittad by law. Lender's right to the appointment of a receiver shall exist whether or not the apparent value of the Collateral
exceeds the. bya amount. by Lender shall not disqualify a person from serving as a receiver.

Coltect Revenues, Apply Accounts. Lender, ejther itsell or through a recaiver, may collect the payments, rents; income, and tevenues from
the Collateral. Lender may. at any time in Lender's discration transfer any Collateral into Lender's own_name or thal of Lender's nomince
and recelve the payments, rents, income, and revenues therefrom and hold the same as security for the Indebledness or apply it to
payment of the Indebtedness in such ordor of preference as Lender may determing. Insofar as the Colloteral consists of acoounts, goneral
palicies, i chattel paper, cho§es in action, or similar property, Lénder may demand, collect, receipt for,
settle, compromiss,; awusl sue for, foreclose, or realize on the Collateral as Lender may determine, whethér or nat Indebledness or
Collatersl-is then due. For these purposes, Lender may, on bahalf of and in the name of Grantor, receive, open and dispose of mail
addressed to Grantor: change any address to which mail and payments are 10 be sent; and endorse notes, checks, drafts, money orders,
q and itams pi g to payment, shipment, or storage of any Collateral. To facilitate collection. Lender
may notity nccaum debtors and obligors on any Collaur.( o make paymeénts directly to Lender.
Obtain Deficiency, If Lender chooses to sell any or all of the Callateral, Lender may obtaina judgment against Grantor for any deficlency
remaining on the Indebtedness due to Lender alw application of all amounts vauwed from the oxercise of the rights provided in. this
Agreement.  Grantor shall be liable for a i even if the in.this is a sale of accounts or chattel
paper.
Other Rights and Remedies. Lender shall have all the rights and remedies of a secured. creditor under tha provisions of the Uniform
Commercial Code, as may be amended from time to time. In addition, Lender shall have and may exercise any of all other rights and
remedies it may have available at law. in equity, o otherwise,
Election of Remedies. Except as may be prohibited by -ppl-cabto law, all of Lender’s rights and remedies, whether evidenced by this
Agreemunt,. the Related Documents, or by any other writing, shall be and may be singularly or Election
by Lender to pursue any remedy shall not exclude pursuit of any other remady, and- an election to make expenditures. or Lo take action to
perform an obligation of Grantor under this Agreement, after Grantor's failure to perform, shall not afteot Lender’s right to daclare -a default
ard exercise its ramedies.

FORCE PLACED INSURANCE, Borrower agrées thiat if Borrower falls 1o provide ahy required insurance or. fails to continue' such insurance in
foice, Lender may do so at Borrower's expensa. In the evant Lender initiates the process of obtaining such insurance Borrower agrizes 1o pay
Lender, in addition to the expensa associated with the torce placed insurance, a processing fee of $100.00. Such fee is fully earned whenever
Lender initiates. suoh process regardiess of whather the insurance is actually abtained by Lender. The cost of any such insurance and
processing fee, at the option of the Lender shall be sdded to the indebtedness.

ISCELLANEOUS PROVISIONS. The following i are a part of this

agreement of the parties
ultn given in writing
Attorneys’ Fe Expenses. Grantor agrees to pay upon demand all of unﬂu s costs and nxmmn. including Lender's reasanable
attorneys” fees and Lender's legal expenses, incurred in with the of this Lender may hire ar pay
somaone elsd 1o help enforce this Agreement, and Gumor shall pay the costs and expenses of such enforcement. Costs and expenses
include Lender's reasonable attarneys’ fees and legal expenses whether ot not there is a lawsuit, including reasonable attornays® fees and
legal expenses for bankruptcy proceedings (including etforts to modify or vacate any automatic stay or injunction), appeals, and any
anticipated post-judgment collection services, Grantor also shall pay a)l court costs and such additional fees as may be directed by the
courl.
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Caption Headings. Captian Mad)ng- in’this Agraement are for cunvymemn purposaes only and are Not 1o be used to intergrot or defing the
provisions of this Agreement

This be governed by faderal law -ppucubh to Lender and, to the extent not preempted by federal law. the
laws of m suu of Alaska without regord 10 its conflicts of law provisions. This Agreement has been accepted by Lender in the State of
Alaska.
Prefarence Payments. Any monies Lénder pays because of an asserted waimam- claim in Grantor's bankruptey will bacoma o part of the
Indebtedness and, at Lender's aption, shall be payable by Grantar as provided in this'Agreement.
No Waiver by Lender. Lender shall not be desmed to have waived any rights undar this Agreemant unless such.waiver is given in writing
and signed by. Lender. No delay or amission on tha part of Lender in oxercising any right shall operate as @ waiver ol such right or any
other right. A waiver by Lender of, a provision of this Agreement shall not prejudice or ¢onstitute a waiver of Lender's right otherwise to
demand strict compliance with that provision or any other. provision of this Agreament,. No prior waiver by Lender, nor any course. of
dealing between Lender and Grantor, shall constitute a waiver of any of Lender's rights.or of any ol Grantor's-obligations as to any. future
transactions. Wh;m:var 'M gonsent of Londel is required under this Agreement, the gumnng of such consent by Lender in any instance
shall: not consent instances where such consent is réquired and in all ¢asas such consent miy be
granted or withheid in the sole discretion ol Lender.
Notices. Unless otherwise providad by applicable law, any notice required to be given under this Agrepment shall ba given in writing, and
shall be effective when sctually delivered, when actually racaived by telelacsimile. lunless otherwise required by lawl, when deposi
a nationally facognized Gvernight courier, or, if mailed, when deposited in the United States mail, as first class, cartified or registered mail
postage prepaid, directed 1o the addresses shown near‘the beginning of this Agreement. Any party may change its address for notices
under this Agreement by giving tormal written notice to the other parties, specifying that the purposa of the notice is to change the party‘s
address. For notice purpasas, Grantor agrees: to keep Lendar informed at all times of Grantor's current address. Unless otherwise piovided
or required by law, if there is more than one Grantor, any- notice given by lLender to any Grantor is deemed to be notice given to all

Grantors.
Power of Attorney. Grantor heroby appoints Lender as Grantor's irrevatable attorney-in-fact for the purpose of -xumlnq any documacm
necessary 1o perfect, amend, or to continue the. security interest qmnmﬂ in this A or to demand of filings of other

secured parties. Lander. may at any time, and without further suthorization fram Grantor. fila a'carbon, photographic or ather eproduction
of ‘any financing statement or of this Agreement for use as a financing stetement, Grantor does hereby appoint as its attorney-in-fact
Lender 1o sign any and all documants related to title and registration of a motor vehicls issued (or to be issued) by: the: Division of Motor
Vehicles of the State of Alaska. Grantor will reimbuirse Lender for all expenses for the perfection and the continuation of the perfection of
Lender’s.gecurity intarest in the Collateral.

Waiver of Co-Obligor's Rights.. [f more than one person is obligated for the Indebtédness, Grantor irrevocably waives, disclaims and
relinquishas all claims: against such other person which Grantor has or would omerw[u have by virtue of payment of the Indetitedness or

any part thereof, nnmhcm ly including but not-limited 10 all rights of or
Severability. I a court of competent jurisdiction finds any provision.of this Agreement to ba. illagal, invalid, ar unemmceuh(o as to any
circumstance, that finding shall npt nidke the offénding provision illagal, invalid, or 83 10 any other 1t feasible,

the ofimd)m provision shall be considered modified §o that it bacomes legat, valid and enforceable. 1f the offending provision cannot be so
modified, it shall be considered delsted from this Agreement. Uriléss otherwise required by law, the illagality, invalidity, or unenforceability
of any vmmlan of this Agreement shail not affect the legality, validity or enforceability of any other provision of this Agroement,

Successors and Assigns. Subject 1o any hm-mloﬂt stated in this Agreement on wanster. of Grantor's interest, this Agreement shall be
binding upon and inure to the benefit of the parties, their successors and" alignx It ownership of the Colmanu bn:omn vested in a

porson other than Grantor, Lender, wmmn notice to Grantor, may deal with Grantor's u,h f 0 this and the
b way* af ion without releasing Grantor lvom the uuboalvon. nl this. Agr.mmnx or_lability under the

Indebtednass.

Survival of and Al and made by Grantor in this Agreement ehall

survive the execution and delivery of this Agreement, shall be continuing in nature, and shall mmnln in full force and sffect until such time
as Grantor's Indebtedness shall be paid in full.
Time is of the Essence. Time is of the assence in the performance of this Agreement.

DEFINITIONS. ‘The following capitalized words and terms shall have the following meanings when used i this Agresment. Unless specifically
stated to the contrary, all refererices to dollar amounts shall mean amounts in lawful money of the United States of America:” Words and terms
usad in.the singular shall lnclude the niurnl and the plural shall include the singular, as the context may require. Words and terms not otherwise
defined in this ha o nuch terms in-the Umromv Commelcnl Coda

§
?

nvvlw “The word Bnnowar means OMNI ENTERPRISES, INC. and includes nll co-signers and co-makers signing the Note and all their
SUCCESSOrS and Assigns.

Collateral, The word "Collateral* muns all.of Grantor's right, titla and intatest in and to all the Collateral as described in (he Collateral
Description section of this Agreement

Default. The word *Default® means the Default set forth in this Agreement in the section titled "Detault”.

Environmental Laws. The words "Environmental Laws® mean any and all state, federsl and kocal statutes, vequla(mns and ordinancas
relating to the: protection. of human heaith or the environmant, including without limitation 1he Ci

Campengation, g1 qd Llabully Act of 1980, as amended, 42 U.S.C. Seotion' 9601, et seq. (*CERCLA™), ‘the Superfund Amendments and
i 986, Pub. L. No, 99:499 ("SARA), the Hozardous Materials Transpartation Act, 48 U.S:C. Section 1801, et gaq.,
and Recovery Act, 42 U.S.C.. Section 6901, at seq., or other applicable state or federal laws, rules, 6r
regulations adopted pursuant thereto.

Event of Default. The words "Event of Default” mean any of the events of default set forth in this Agresment in the default section of this
Agreemant.

Grantor, The word "Grantot* means. OMNI ENTERPRISES, INC..

Gw-n ty. The word “Guaranty” means the guaranly from guaranir, endorser, suréty,. or accommodation party 10 Lender, inciuding
without limitation a guaranty of all or part of the Nota.
Hazardous Substances. The words “Hazardous Substanges” mean matenals that, bacausa of their quantity. concantration or physical,
chemical or infectious chatacteristics, may cause or pose a present or potential hazard:to human health or the enviranment when
inproperly used, treated, stored, disposed of, or otherwise handled. Tha wards “Hazartous
Substancus® are used in their very, broadest sense and include without limitation any snd ‘all hazardous ‘or toxi¢ substances, materials o
waste as defined by or listed under the Environmentat Laws. The term “Hazardous Substances” also includes, without limitation, petroleum
and p.(rolnum by products or any fraction thereof and asbestos.
word " * moans the. i by the Note.or Ralated Documents, including all principal and

grwith il other indabtedness and costs and xpenses. for which Granto is fasponsible under this Agracment or under any of
the Relatad Documents, - Specifically, without limitation, Indebtedness includes the future advances sot forth in the Future Advances
provision, together with all interest. thereon and ‘all amounts that may be indirectly sacured by the Cross-Collateralization provision of thig
Agresment,

Lender. The word “Lender” means First National Bank Alask successors and assigns.

vaﬂlv. Tht word “Property” means all of Grantor's right, title and interest in and.to all the. Property as described in the "Coliateral
Desalmlon section of this Agmmm.

'mo’nwmwm:mmn y
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Case 15-90018 Doc 21-2 Filed 05/31/16 Entered 05/31/16 15:53:12 Desc Exhibit
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GRANTOR HAS READ: AND UNDERSTOOD ALL THE PROVISIONS OF THIS SECURITY T AND AGREES TO ITS
TERMS. THIS AGREEMENT IS DATED AUGUST 16, 2013.

GRANTOR:

7 '3
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